CITY OF BENSON
CITY COUNCIL
DECEMBER 10, 2018 - 5:30 P.M.
WORKSESSION

A WORKSESSION OF THE MAYOR AND CITY COUNCIL OF BENSON, ARIZONA
WILL BE HELD ON DECEMBER 10, 2018 AT 5:30 P.M.
AT THE BENSON COMMUNITY CENTER,
705 W. UNION STREET, BENSON, ARIZONA

Vicki L. Vivian, CMC, City Clerk
AGENDA

The Council may discuss, direct, consider and take possible action as indicated below pertaining to the
following:

CALL TO ORDER: The Call to Order will consist of the Mayor calling the Council to order. The
Mayor or his designee shall then lead those present in the Pledge of Allegiance.

ROLL CALL: The City Clerk shall call the roll of the members, and the names of those present shall be
entered in the minutes.

NEW BUSINESS:

1. Open Meeting Law Training, including but not limited to review of video and materials from Ombudsman’s
Office — Gary Cohen, City Attorney *

ADJOURNMENT

POSTED this 6th day of December, 2018

Material related to the City Council meeting is available for public review the day before and the day of the
meeting, during office hours, at the City Clerk’s Office located at 120 W. 6th Street, Benson, Arizona, 520-586-
2245 x 2011.

All facilities are handicapped accessible. If you have a special accessibility need, please contact Vicki L. Vivian,
City Clerk, at (520) 586-2245 or TDD: (520) 586-3624, no later than eight (8) hours before the scheduled meeting
time.

Any invocation that may be offered before the start of regular Council business shall be the voluntary offering of a
private citizen, for the benefit of the Council and the citizens present. The views or beliefs expressed by the
invocation speaker have not been previously reviewed or approved by the Council, and the Council does not
endorse the religious beliefs or views of this, or any other speaker.

Executive Sessions - Upon a vote of the majority of the City Council, the council may enter into Executive Sessions
pursuant to Arizona Revised Statues §38-431.03 (A)(3) to obtain legal advice on matters listed on the Agenda.

* Denotes an Exhibit in addition to the Council Communication
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City of Benson ="3>">_.
City Council Communication Ben on

Fownded (580
Worksession December 10, 2018

To: Mayor and Council Agenda ltem # 1

From: Gary Cohen, City Attorney

Subject:

Open Meeting Law Training, including but not limited to review of video and materials from Ombudsman’s
Office

Discussion:

The Mayor and Council for all municipalities in this State are required to abide by Arizona’s Open Meeting
Laws. The City has, historically, trained the Mayor and Council on these laws after new members are seated
after an election. In addition, the City advised the State that this training would occur. This training item is
conducted in accordance.

Staff Recommendation:

Information only




Arizona’s Open

Meeting Law

Danee Garone
Assistant Ombudsman — Public Access



Role of the State Ombudsman

A.R.S. §41-1376.01

m [nvestigate complaints relating to public
access law.

m Train public officials and educate the

public on the rights of the public under the
public access laws.



Enforcement Authority

m Arizona Attorney General’'s Open Meeting Law
Enforcement Team (OMLET)
Investigate complaints
Enforcement authority
Arizona Agency Handbook, Chapter 7 (Revised 2013)

m Available online: www.azaqg.gov

Only entity that can commence suit against
individual for open meeting law violations.

m County Attorney’s Office
m The Courts



http://www.azag.gov/

What Is the open meeting law?

Set of laws that were intended to:

m Maximize public access to the governmental
process.

m Open deliberations and proceedings to the
public.

m Prevent public bodies from making decisions in
secret.

Found at A.R.S. 88 38-431 through -431.09.



Who Must comply?

m “Public Bodies” — A.R.S. 8§ 38-431(6)

All councils, boards, commissions of the state or
political subdivisions

Multimember governing bodies of departments,
agencies, institutions and instrumentalities of the
state or political subdivisions

Includes corporations or other instrumentalities whose
boards of directors are appointed or elected by state
or political subdivision



AG Opinion 107-001

m The entity’s origin (whether it was created by
government)

m \Whether the entity’s performs a function traditionally
associated with government

m \Whether the entity has the authority to make binding
governmental decisions

m Nature of government financial involvement
m Nature and scope of government control over entity

m Whether officers and employees are government
employees



The definition also includes...

Standing committees
Special committees
Advisory committees

Subcommittees
m Of or appointed by the public body



Advisory committees and
subcommittees are defined as...

m Any entity, however designated

m Officially established
on motion or order of the public body
or by presiding officer of the public body
m For purpose of making a recommendation

concerning a decision to be made or a

course of conduct to be taken by the
public body




Statutory Requirements

m Secretary of State, Clerk of the County Board of
Supervisors, and City/Town clerks must
conspicuously post open meeting law materials
prepared and approved by the Attorney
General’s Office on their website.

Chapter 7 of the Arizona Agency Handbook
Revised July 2010

m All persons elected or appointed to a public body
must review the materials at least one day
before taking office.

m May be other requirements elsewhere in law or
In a public body’s governing documents. E.g.,
A.R.S. 48-803(H) for fire districts. o



What Must a Public Body Do?

m Provide notice
m Have an agenda
m Meet in public

m Permit public to attend
Exception: authorized executive sessions
m Take all action in public

m Create/ prepare meeting minutes or a
recording.

10



What is a Meeting?

m AR.S. § 38-431(4)

m “Meeting” Is a gathering, in person or through
technological devices

m of a quorum of a public body
Discuss
Propose
Deliberate
Take legal action

11
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What Is a meeting? (Cont’d)

m A.R.S. §38-431(4)(b) - Includes:

“(i) A one-way electronic communication by one member of
a public body that is sent to a quorum of the members of a
public body and that proposes legal action.”

“(i1) An exchange of electronic communications among a
guorum of the members of a public body that involves a
discussion, deliberation or the taking of legal action by the
public body concerning a matter likely to come before the
public body for action.”

12



Quorum?

Majority of the public body — A.R.S. § 1-216(B)

(unless specific statutory provision specifies a different number)

m / members /quorum =4
m 5 persons /quorum = 3
m 3 persons /quorum = 2

*That includes vacant seats unless otherwise
specified by law.

13



Telephone Conferencing

m Permitted by the open meeting law

m Board members and public must be able
to hear

m Provide information in minutes

14



The “Initial” Notice
(aka disclosure statement)

m A.R.S. § 38-431.02

m Tells public where individual meeting notices will
be posted (must include both physical and
electronic locations).

m Must be posted on public body’s website.

Cities and Town may use association of cities and
towns website.

Special districts may file it with the County Clerk.

15



Form 7.1 - Disclosure Statement - Section 7.6.3.1

STATEMENT OF LOCATIONS WHERE ALL NOTICES OF THE
MEETINGS OF THE [NAME OF PUBLIC BODY] WILL BE POSTED
Pursuant to A.R.S. § 38-431.02, the [name of public body] hereby
states that all notices of the meetings of the [name of public body] and
any of its committees and subcommittees will be posted [identify the
location where notices will be posted and include the hours during
which such locations are open to the public, for example, "in the lobby
of the State Capitol located at 1700 West Washington, Phoenix,
Arizona, and at the press room of the State Senate Building, 1700
West Washington, Phoenix, Arizona. Both locations are open to the
public Monday through Friday from 8:00 a.m. to 5:00 p.m. except legal
holidays."] Such notices will indicate the date, time, and place of the
meeting and will include an agenda or information concerning the
manner in which the public may obtain an agenda for the meeting.
Dated this day of , 20

[name of public body]

By [authorized signature]

16



Notice of Meetings
A.R.S. § 38-431.02(C)

Provided 24 hours in advance of meeting
To all members of the public body
To the general public

24 hours may include Saturdays IF the public has
access to the physical posting location. May not

Include Sundays or other legal holidays prescribed
under A.R.S. 8 1-301

Exceptions:
Recess and resume
Actual emergencies

17



Contents of Notice %
m The name of the public body

m Date, Time, and Place
Address and room number

m Must include an agenda OR inform the
public how to obtain a copy of the agenda

18



Posting the Notice

m Must be posted in all location identified In
the Initial notice (disclosure statement).
This must be a location where the public
has access.

m Must post it on website (see exception for
special districts).

m Must give additional notice that is
reasonable and practicable.

19



A.R.S. § 38-431.02 —
Notice of Meetings

O The public bodies of this state, charter schools board, public bodies
of counties and school districts, shall:

(a) Conspicuously post a statement on their website stating where all public
notices of their meetings will be posted, including the physical and
electronic locations, and shall give additional public notice as is
reasonable and practlcable as to all meetings.

(b) Post all public meeting notices on their website and give additional public
notice as is reasonable and practicable as to all meetings. A technological
problem or failure that either prevents the posting of public notices on a
website or that temporarily or permanently prevents the use of all or part
of the website does not preclude the holding of the meeting for which the
notice was posted If the public body complies with all other public notice
requirements required by this section.

20



A.R.S. § 38-431.02 continued...

m  Special districts that are formed pursuant to title 48:

(a) May conspicuously post a statement on their website stating where all public notices of their meetings will
be posted, including the physical and electronic locations, and shall give additional public notice as is
reasonable and practicable as to all meetings.

(b) May post all public meeting notices on their website and shall give additional public notice as is
reasonable and practicable as to all meetings. A technological problem or failure that either prevents the
posting of public notices on a website or that temporarily or permanently prevents the use of all or part of
the website does not preclude the holding of the meeting for which the notice was posted if the public
body complies with all other public notice requirements required by this section.

(c) If a statement or notice is not posted pursuant to subdivision (a) or (b) of this paragraph, shall file a _
statement with the clerk of the board of supervisors stating where all public notices of their meetings will
be posted and shall give additional public notice as is reasonable and practicable as to all meetings.

m  The public bodies of the cities and towns shall:

(a) Conspicuously post a statement on their website or on a website of an association of cities and towns
stating where all public notices of their meetings will be posted, including the physical and electronic
locations, and shall give additional public notice as is reasonable and practicable as to all meetings.

(b) Post all public meeting notices on their website or on a website of an association of cities and towns and
give additional public notice as is reasonable and practicable as to all meetings. A technological problem
or failure that either prevents the posting of public notices on a website or that temporarily or permanently
prevents the use of all or part of the website does not preclude the holding of the meeting for which the
notice was posted if the public body complies with all other public notice requirements required by this
section.

21



A few tips on posting notices

m Make sure it can’t be removed.
m Make sure front and back can be read.

m Document when the notice/agenda was
posted
Need a regular, routine business practice
Clerk marks time of posting with initials
Date / time stamp at exact time of posting

22



Recess and Resume

m A public body may recess and resume a
properly noticed meeting to a later time or
date by making an announcement at the
meeting what agenda items will be
covered.

23



Emergency Meetings
A.R.S. § 38-431.02(D) and Agency Handbook section 7.7.9

m In case of “actual emergency,” law permits
the board to meet, discuss and decide
matters with less than 24 hours notice.

m \What constitutes an “actual emergency”?

Due to unforeseen circumstances, immediate
poard action Is necessary to avoid a serious
consequence that would result from waiting
until proper notice could be provided.

24



Emergency Meeting Reqguirements

m Aside from the 24 hour notice requirement, all
Open Meeting Law requirements still apply

m Provide notice as soon as possible

m Announce In public the reasons necessitating
emergency action

m Include reasons in the meeting minutes

m Post a notice stating the emergency session
occurred and providing the information required
on a normal agenda within 24 hours after the

meeting

25
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Soclal Events &
Seminars

m You might consider posting a “courtesy agenda”
announcing event and explain that a quorum
might be present

m |dentify date, time, and purpose (location detalls
will vary depending on event)

m State that no business of the public body will be
discussed and no legal action will be proposed
or taken

m Members must be scrupulous to avoid improper
discussion

26



The Agenda
A.R.S. § 38-431.02(H)

m Must list the specific matters to be:
discussed,

considered or
decided

m Must include information reasonably
necessary to inform the public

m All discussion must be reasonably related
to an adequately described agenda item.

27



Common Agenda Problems

m Using language a regular person would not
understand
Legalese
Acronyms (without first spelling it out)
Agency slang
m Using general categories without details
“New Business”
“Old Business”
“Personnel”
“Reports”

28
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Current Events — A.R.S. § 38-

431.02(K)

m Chief administrator, presiding officer or a

member of a public body may present a
orief summary of current events without
Isting In the agenda the specific matters to
pe summarized

m provided that
m “Current Events” Is an agenda item

m & public body does not propose, discuss,
deliberate or take legal action 20




If it's not on the agenda...

m You cannot discuss it!
m New items must walit for a future meeting.

30
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Meeting Location Pitfalls

m |lnaccessible
A board member’s house

m [naudible
m Not enough room
m Unreasonable times (very subjective)

31
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Public’s Rights

m Attend

m Listen

m Tape record
m Videotape

32



Public has NO Right to:

m Speak
m Disrupt

Practical Pointer:
make a good record of warnings

33



Calls to the Public

A.R.S. § 38-431.01(H) -

m Optional (unless required by other laws)
m Time, manner, place restrictions

Can limit time (egg timer)

Ban Repetition

= May require speakers on the same side
with no new comments to select
spokesperson

prohibit disruptive behavior

34



Common Pitfall of Calls to the
Public

m Discussing matters not listed on the agenda.

m If it's not an agenda item, public body’s response
IS limited to:
Direct staff to study the matter
Ask that a matter be placed on a future agenda
Respond to criticism

Note: These three responses must take place at
the conclusion of the call to the public!

35



Meeting Etiguette

m Asking for trouble:

Passing notes, texting, e-mailing (even If
it's about when to order lunch)

Whispering to fellow board members

Quorum talking with individuals before
the meeting officially starts or after the
meeting officially ends.

36



Executive Sessions

m Public excluded

m Only permitted for specific matters
A.R.S. 88 38-431.03(A)(1) through (7)

m Must include possibility of executive session In
the meeting notice and agenda

Must vote to enter executive session
Discussion is confidential

No action permitted!

Must have minutes or recording

37
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Executive Sessions

m Just because you CAN have one, should
you?
m Public suspicion vs. actual need

38



Executive Session Notice/Agenda

m Notice must include the statutory section
authorizing the executive session

m Agenda must provide a general description of
the matters to be discussed or considered

Needs to be more than a statutory citation

Need not contain information that would:
m Defeat the purpose of the executive session

s Compromise the legitimate privacy interests of a public
officer, appointee, or employee

s Compromise the attorney-client privilege

39



Who may attend executive

SESSIONS - AR.S. § 38-431(2)

Members of public body
Persons subject to a personnel discussion
Auditor general

Individuals whose presence is reasonably
necessary in order for the public body to carry out its
executive session responsibilities

Clerk to take minutes/run tape

Attorney to give legal advice

Tip: Put on the record why individuals attending are
reasonably necessary.

40



Executive Session Pitfalls -~
®© @
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m Inappropriate disclosure

What happens in executive session
stays in executive session!

Chair must remind members about the
confidentiality requirement every time.
= AR.S. § 38-431.03(C)

m Taking legal action.
All votes must take place in public!

41



Personnel Matters

m May discuss and consider employment,
assignment, appointment, promotion,
demotion, dismissal, salaries, discipline or
resignation

m Of an officer, appointee, or employee of
the Board

Must be able to identify a specific individual

42



" S
More considerations regarding
Personnel Matters

m If the matter is noticed for a possible executive
session, separate written notice to employee at
least 24 hours before meeting.

m Employee may require meeting be held in public
(does not include individual salary discussions).

m Employee does not have the right to attend
executive session, but may. (Regardless,
employee has access to portion of executive
session meeting minutes.)

43



Common Questions

Q: May you conduct personnel evaluations in
executive session?

A: Yes. See Ariz. Att'y Gen. Op. 196-012

Q: May a board interview applicants in executive
session?

A: Yes, If position is one appointed by the board.
See Ariz. Att'y Gen. Op. 183-050.

Note: Must vote for appointment in public session

44



Confidential Information

m Discussion or consideration of records exempt
by law from public inspection

m Can receive and discuss information and
testimony that state or federal law requires to be
maintained as confidential

m Discussion may occur in open session when
confidential information is adequately
safeguarded (i.e. use initial for medical patients)
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Legal Advice

m Discussion or consultation for legal advice with
attorneys for the public body
m Exchange of communication between lawyer
and client
= Members may not discuss among themselves
the merits or what action to take:
Debate over what action to take,

pros and cons, or
policy implications of competing alternative courses
of action.

46



Other Possible Reasons for
Executive Session

m Discuss and consult with attorneys to consider
itigation, contract negotiations, and settlement

m Discussion regarding negotiation with employee
organizations about salary.

m International, Interstate, and Tribal Negotiations.

m Discussion regarding negotiations for the
purchase, sale, or lease of real property.

47
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Minutes
A.R.S. § 38-431.01(B)

m Minutes or recording required

Tape recordings — If created/used to
transcribe minutes, must be retained for
at least 3 months “[a]fter date of meeting
and after minutes transcribed or
summarized and approved.”

48



Content of Public Meeting Minutes

A.R.S. § 38-431.01(B)
. Date, time and place of meeting
. Members present & absent
. General description of matters considered

. Accurate description of “all legal actions proposed,
discussed or taken”

. Arecord of how each member voted
. Names of members who propose each motion

. Names of persons, as given, making statements or
presenting material to the public body; and

8. Areference to the legal action about which they made
statements or presented material

A~ WDNPF R
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Access to Public Meeting Minutes

m Minutes or a recording shall be open to

public inspection 3 working days after the
meeting

m NOT AFTER APPROVAL

50



Meeting Minutes: cities and towns

m AR.S. § 38-431.01(E)

m Cities and towns with population of more than

2,500 shall:

Post legal actions taken or any recording on its
website within 3 working days

Post approved meeting minutes from city or town
council meetings on its website within two working
days following approval

m Posting must remain on website for one year

51



Subcommittees and Advisory
Committees

m A.R.S. §8 38-431(6), 38-431.01(B) and (E)(3)

m Subcommittees and advisory committees must:

Take written minutes or record all meetings, including
executive sessions

Within 10 working days of the meeting,
subcommittee or advisory committee of a city or
town with a population of 2,500 or more must:

m Post a statement describing any legal action or

m Post any recording of a public meeting

52



Executive Session Meeting Minutes

m Shall have written minutes or a recording
Burden of proof — Fisher case

m Shall include the following:
Date, time and place of meeting
Members present & absent
General description of matters considered
An accurate description of all instructions given
Such other matters as deemed appropriate by the
public body

m Shall be kept confidential (AR.s. § 38-431.03(B)) =i ®

]
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Access to Executive Session
Meeting Minutes

m Meeting minutes of executive session shall only
be released to:
Members of the public body

Officers, appointees, or employees who were the
subject of discussion or consideration (only that

portion)
Auditor general in connection with an audit

County attorney, attorney general or ombudsman
when investigating alleged violations

54



Circumvention

m Cannot use any device to circumvent the
law.
m “Splintering the quorum’:

Serial communications (verbal, written,
electronic, etc.)

= Meeting with individual members and then
reporting what others said with enough to
constitute a quorum

Polling the members

55



Non-verbal Serial Communications

m Letters - series of letters from one
member to the next would violate OML

m E-mall — occurring at different times will
still constitute a “meeting” in violation of
the OML

Simultaneity is not required for there to be a
“meeting”

56



Attorney General Opinion 105-004:
E-mall

m Attorney General’s website www.azag.qov

m Board members cannot use e-mail to circumvent
the OML

m Cannot use e-mail among a quorum to:
Propose legal action

Discuss legal action

Deliberate on legal action

Take legal action

57


http://www.azag.gov/

El

ectronic Communications

m Electronic communications are treated the same
as any other form of communication between
board members.

m Electronic communications exchanged among a

O
C

uorum of the Board that involve discussion,
eliberations, or taking legal action on matters

t

nat may come before the Board constitute a

meeting and thus violate the open meeting law.
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For example:

® You have a 5 member board

m One member sends an e-mail to 2
members and there’s a response shared
among all 3

m You now have a discussion among three
members = a quorum

m Violation

59



Facts vs. Opinion?

m There is no distinction between
discussing facts vs. discussing opinions
among a quorum

m Deliberation = “collective acquisition and
exchange of facts preliminary to a final
decision”

m Therefore, 2-way discussion of facts
(among guorum) regarding potential board
business = violation

60
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Board might consider...

m a statement on e-mail that provides:

“To ensure compliance with the Open
Meeting Law, recipients of this message
should not forward it to other members of
the Board. Members of the Board may
reply to this message, but they should not
send a copy of their reply to other
members.”

61



Staff E-mall

m Staff may send e-mail to board members.

m Passive receipt of information from staff, without
more, does not violate the open meeting law.

Example: board packets
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Prohibited 1-Way Communication

m A single board member may violate the OML if
they propose legal action among a quorum
outside a properly noticed meeting

m “Propose” — means “to put forward for
consideration, discussion, or adoption.”

m It only takes 1 person to propose legal action

m CANNOT propose legal actions outside of a
noticed meeting

63



Proposing an Agenda Iltem?

m Proposing an item for the agenda does not
propose legal action

m“without more”

m Be cautious:
communicate the TOPIC only

NOT the legal action you want the board to
take
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“Propose” —
EXAMPLES in the Opinion

m “We should discuss safety at First and Main”
Does NOT propose legal action

m “We should install a crosswalk at First and Main”
Does propose legal action

It's more than a topic for the agenda because
It Urges or suggests an outcome

65
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More Examples:

m ‘| think we should consider firing the
City Manager at our next meeting.”

m ‘| would like to discuss the City
Manager’s performance at our next
meeting.”

66



Now, you try these:

m A board member sends an email to a
guorum stating that the board should
Implement a program like the one
described In the attached article.

m A board member sends an article to
the quorum with no additional
comments.

67



More Examples:

m A board member sends an article to the
guorum and another board member
responds with an opposing article.

m Three board members exchange emails
discussing a topic that will be voted on at a
future meeting. The quorum is four.

68



Staff & Other Persons

m Cannot direct staff to communicate In
violation of the open meeting law — A.R.S.

§ 38-431.01(1)

m Sanctions may be imposed upon any
person who knowingly aids, agrees to aid
or attempts to aid another person in
violating this article — A.R.S. 8§ 38-

431.07(A).

69



Communications with the Public

m Members may express opinions and
discuss issues with the public at a venue
other than a public meeting, personally,
through the media or other public
broadcast so long as it Is not intended to
circumvent the open meeting law

70



What does that mean?

m Discussion or opinion must not be principally
directed at or directly given to other board
members

m There is no plan to engage in collective
deliberation to take legal action.

m Review these resources:

A.R.S. § 38-431.09(B) added by 2008 Session Laws,
Ch. 135, § 1 (effective 9/26/08)

Attorney General Opinion 107-013
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When in Doubt?

m RESOLVE ALL DOUBTS IN FAVOR OF
OPENNESS.

m Remember: legal action taken during a
meeting held in violation of any provision
of the open meeting law Is null and void
unless ratified.

72



What to do when you learn that a
potential OML violation has occurred.

m If In the thick of things = Recess/Assess
m Can you resolve the iIssue and continue?

m Does the particular OML violation taint
your whole meeting? Maybe not — AG
Opinion 108-001
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After the meeting...

m Determine If you need to ratify any actions
m Provide refresher training to staff involved

m |[f you recelve a complaint: Be candid,
respond promptly

m Provide materials that help you: minutes,
ratification materials, videotapes, etc.
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Ratification — A.R.S. § 38-431.05

m Within 30 days after discovery of the
violation or when should have been
discovered with reasonable diligence

Tangue Verde Unified School Dist. v.
Bernini, 206 Ariz. 200, 76 P.3d 874 (App.
2003) (30 days after court ruling OK)
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Ratification Continued...

m Notice 72 hours before the meeting
Description of action to be ratified

Clear statement that the body proposes to
ratify a prior action

Information on how to obtain detailed written
description of the action

m Written description includes:
Action to be ratified

All of the preceding deliberations, consultations and
decisions that preceded and related to the action

Must be included in minutes

76



Penalties - A.R.S. § 38-431.07(A)

m Individual members who violate and any persons who aid,
attempt, or agree to aid — must be “knowingly”

Civil penalty (paid by individual) up to $500 second
violation.

Up to $2,500 penalty for third violation and on.
Such equitable relief as the court deems appropriate
Reasonable attorneys’ fee

m Public body may not pay or reimburse for penalty imposed
on individual

m Only AG can commence suit against individual.

m It person who is otherwise liable “objected to the
action of the public body and the objection is noted on
a public record, the court may choose not to impose a
civil penalty on that person.” 77
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Penalties - A.R.S. § 38-431.07(A)

m If “knowingly” violated “with intent to deprive the
public of information” —
Court may remove public officer from office and

Charge officer and any person that aided, agreed to
aid, or attempted to aid, all the costs and attorney’s
fees

78



53rd Legislature — Second
Session

m HB 2207 — Would have amended A.R.S. 8§ 38-431.01:

Require all public bodies to create audiovisual recordings of all
public meetings — not executive sessions.

Require that recordings be posted on website no later than 5
days after meeting and keep posted for at least 5 years.

Public bodies, except for cities/towns with populations of 25,000
or more, would now have to post “all final decisions, orders and
actions taken by the public body” on website no later than 5 days
after meeting and keep posted for at least 5 years.

Similar in some ways to bill that narrowly failed in House two
sessions ago.

Proposed strike-all amendment in committee to essentially only
require Title 32 licensing authorities comply with above
requirements. 79
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Key Resources

m Arizona Agency Handbook, Chapter 7,
www.azag.gov

@ Ombudsman Publications
@ Ombudsman website www.azoca.gov

m Department of Library, Archives, and Public
Records https://www.azlibrary.gov/

m Case law

m Attorney General Opinions www.azag.gov or
http://azmemory.lib.az.us/
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OPEN MEETING LAW 101
Arizona’s Open Meeting LLaw in a Nutshell

Information compiled by:
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Two core concepts

“All meetings of any public body shall be public meetings and all persons so desiring
shall be permitted to attend and listen to the deliberations and proceedings.” A.R.S. § 38-
431.01(A).

“It is the public policy of this state that meetings of public bodies be conducted openly
and that notices and agendas be provided for such meetings which contain such
information as is reasonable necessary to inform the public of the matters to be discussed
or decided.” A.R.S. § 38-431.09.

Why do we have an Open Meeting Law?

1. To protect the public.
a. To avoid decision-making in secret.
b. To promote accountability by encouraging public officials to act responsively and
responsibly.
2. To protect public officials.
a. To avoid being excluded (notice).
b. To prepare and avoid being blind sided (agenda).
c. To accurately memorialize what happened (minutes).
3. Maintain Integrity of government.
4. Better informed citizenry.
5. Build trust between government and citizenry.

What constitutes a meeting?

A meeting is a gathering, in person or through technological devices of a quorum of a
public body at which they discuss, propose or take legal action, including deliberations.
A.R.S. § 38-431(4). This includes telephone and e-mail communications.

Who must comply with Open Meeting Law?

Public bodies. "Public body" means the legislature, all boards and commissions of this
state or political subdivisions, all multimember governing bodies of departments,
agencies, institutions and instrumentalities of the state or political subdivisions, including
without limitation all corporations and other instrumentalities whose boards of directors
are appointed or elected by the state or political subdivision. Public body includes all
quasi-judicial bodies and all standing, special or advisory committees or subcommittees
of, or appointed by, the public body. A.R.S. § 38-431(6).



"Advisory committee" or "subcommittee" means any entity, however designated, that is
officially established, on motion and order of a public body or by the presiding officer of
the public body, and whose members have been appointed for the specific purpose of
making a recommendation concerning a decision to be made or considered or a course of
conduct to be taken or considered by the public body. A.R.S. § 38-431(1).

The Secretary of State, Clerk of the County Board of Supervisors, and City and Town
Clerks must conspicuously post open meeting law materials prepared and approved by
the Arizona Attorney General’s Office on their website. A person elected or appointed to
a public body shall review the open meeting law materials at least one day before the day
that person takes office. A.R.S. § 38-431.01(G)

What is Required under the Open Meeting Law?

1. Notice
Public bodies must post a disclosure statement on their website or file a disclosure
statement as provided for by statute. The disclosure statement states where the public

body will post individual meeting notices. A.R.S. § 38-431.02(A)(1) through (4).

The open meeting law requires at least 24 hours notice of meetings to the members of the
public body and the general public. A.R.S. § 38-431.02(C).

Notice must be posted on the public body’s website, unless otherwise permitted by
statute. Notice must also be posted at any other electronic or physical locations identified
in the disclosure statement and by giving additional notice as is reasonable and
practicable. A.R.S. § 38-431.02(A)(1) through (4).

2. Agenda

Agendas must contain information reasonably necessary to inform the public of the
matters to be discussed or decided. A.R.S. § 38-431.09.

Agendas must be available at least 24 hours before the meeting. A.R.S. § 38- 431.02(G).

3. Public’s Rights

The public has a right to: Public has no right to:
e Attend Speak
e Listen Disrupt
e Tape record
® Videotape



4. Calls to the Public

An open call to the public is an agenda item that allows the public to address the public
body on topics of concern within the public body’s jurisdiction, even though the topic is
not specifically included on the agenda. Ariz. Att’y Gen. Op. 199-006.

Although the Open Meeting Law permits the public to attend public meetings, it does not
require public participation in the public body’s discussions and deliberations and does
not require a public body to include an open call to the public on the agenda. See Ariz.
Att’y Gen. Op. No. [78-001.

An individual public officer may respond to criticism, ask staff to review an item or ask
that an item be placed on a future agenda, but he or she may not dialogue with the
presenter or collectively discuss, consider, or decide an item that is not listed on the
agenda. A.R.S. § 38-431.01(H); Ariz. Att’y Gen. Op. 199-006. Note that individual
members of the public body may respond to criticism by individuals who addressed the
public body during the call to the public, but the public body may not collectively discuss
or take action on the complaint unless the matter is specifically listed on the agenda.
AR.S. § 38-431.01(H).

Public bodies may impose reasonable time, place, and manner restrictions on speakers.
Restrictions must be narrowly tailored to affect a compelling state interest and may not be
content based. Ariz. Att’y Gen. Op. 199-006.

A member of the public body may not knowingly direct a staff member to communicate
in violation of the Open Meeting Law. A.R.S. 38-431.01(D).

In sum:
e Calls to the public are permitted, but not required.
e  Should be added as an agenda item.
®  Public body may limit speaker’s time.
® Public body may require speakers on the same side with no new comments to
select spokesperson
®  Public body may set ground rules:
o civility
o language
o treat everyone the same

5. Executive Sessions
Public bodies may hold private executive sessions under a few limited circumstances. In
executive sessions, the public is not allowed to attend or listen to the discussions, and the

public body is not permitted to take final action. A.R.S. § 38-431.03(D).

Members of the public body may not vote or take a poll in executive sessions. A.R.S. §
38-431.03(D).



There are seven authorized topics for executive sessions:

I.

2.
3.
4

bt

6.
7.

Personnel (must provide 24 hours written notice to employee).

Discussion or consideration of records exempt by law from public inspection.
Legal advice — with public body’s own lawyer(s).

Discussion or consultation with public body’s lawyer(s) to consider pending or
contemplated litigation, settlement discussions, negotiated contracts.

Discuss and instruct its representative regarding labor negotiations.

Discuss international, interstate, and tribal negotiations.

Discuss the purchase, sale, or lease of real property.

Notice and Agenda: Agendas for executive sessions may describe the matters to be

discussed more generally than agendas for public meetings in order to preserve
confidentiality or to prevent compromising the attorney-client privilege. A.R.S. § 38-
431.02(I). Nonetheless, the agenda must provide more than a recital of the statute that
authorizes the executive session.

6. Minutes (A.R.S. §§ 38-431.01(B), (C), (D) and -431.03(B))

Public bodies must take meeting minutes of all meetings, including executive sessions.

May be recorded or written, keeping in mind that permanent records must be on paper.

Public session meeting minutes must include:

Date, time and place of meeting;

Names of members of the public body present or absent;

A general description of matters considered; and

An accurate description of all legal actions proposed, discussed or taken, and the
names of members who propose each motion. The minutes shall also include the
names of the persons, as given, making statements or presenting material to the
public body and a reference to the legal action about which they made statements
or presented material.

Executive session minutes must include:

Date, time and place of meeting;

Names of members of the public body present or absent;

A general description of matters considered;

An accurate description of all instructions given; and

Such other matters as may be deemed appropriate by the public body.

The minutes or a recording of the public session must be open for public inspection no
later than three working days after the meeting, except as otherwise provided in the
statute. A.R.S. § 38-431.01(D).



Cities and towns with a population of more than 2,500 persons must post approved city
and town council minutes on its website within two working days following approval.
AR.S. § 38-431.01(E)(2).

Minutes of executive sessions must be kept confidential except from certain individuals.
A.R.S. § 38-431.03(B).

How long meeting minutes are maintained is determined by the public body’s record
retention and destruction schedule authorized by Arizona State Library and Archives.

Persons in attendance may record any portion of a public meeting, as long as the
recording does not actively interfere with the meeting. Acceptable recording equipment
includes tape recorders, cameras, or other means of reproduction. A.R.S. § 38-431.01(F).

7. Where to turn for help

Self-help resources available:

The Arizona Ombudsman — Citizens’ Aide handbook — The Arizona Open Meeting Law
(available on line at www.azoca.gov under open meetings/publication)

The Arizona Ombudsman’s website, www.azoca.gov

Arizona Agency Handbook, Chapter 7, www.azag.gov — Quick Links

Attorney General Opinions — www.azag.gov — Quick Links

Questions/File a complaint:
Arizona Ombudsman-Citizen’s Aide (602) 277-7292

File a complaint/Enforcement authority
Attorney General’s Open Meeting Law Enforcement Team (602) 542-5025
County Attorney’s Office
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Title 38. Public Officers and Employees
Chapter 3. Conduct of Office
Article 3.1. Public Meetings and Proceedings

§ 38-431. Definitions
In this article, unless the context otherwise requires:

1.

“Advisory committee” or ‘“‘subcommittee” means any entity, however
designated, that is officially established, on motion and order of a public
body or by the presiding officer of the public body, and whose members
have been appointed for the specific purpose of making a recommendation
concerning a decision to be made or considered or a course of conduct to be
taken or considered by the public body.

“Executive session” means a gathering of a quorum of members of a public

body from which the public is excluded for one or more of the reasons

prescribed in section 38-431.03. In addition to the members of the public

body, officers, appointees and employees as provided in section 38-431.03

and the auditor general as provided in section 41-1279.04, only individuals

whose presence is reasonably necessary in order for the public body to carry
out its executive session responsibilities may attend the executive session.

“Legal action” means a collective decision, commitment or promise made

by a public body pursuant to the constitution, the public body’s charter,

bylaws or specified scope of appointment and the laws of this state.

“Meeting”:

(&) Means the gathering, in person or through technological devices, of a
quorum of the members of a public body at which they discuss, propose
or take legal action, including any deliberations by a quorum with
respect to such that action.

(b) Includes:

(i) A one-way electronic communication by one member of a public
body that is sent to a quorum of the members of a public body and
that proposes legal action.

(i) An exchange of electronic communications among a quorum of the
members of a public body that involves a discussion, deliberation
or the taking of legal action by the public body concerning a matter
likely to come before the public body for action. “Political
subdivision” means all political subdivisions of this state,
including without limitation all counties, cities and towns, school
districts and special districts.

“Public body” means the legislature, all boards and commissions of this

state or political subdivisions, all multimember governing bodies of

departments, agencies, institutions and instrumentalities of this state or
political subdivisions, including without limitation all corporations and
other instrumentalities whose boards of directors are appointed or elected
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by this state or political subdivision. Public body includes all quasi-judicial
bodies and all standing, special or advisory committees or subcommittees
of, or appointed by, the public body. Public body includes all commissions
and other public entities established by the Arizona constitution or by way
of ballot initiative, including the independent redistricting commission, and
this article applies except and only to the extent that specific constitutional
provisions supersede this article.

“Quasi-judicial body” means a public body, other than a court of law,
possessing the power to hold hearings on disputed matters between a private
person and a public agency and to make decisions in the general manner of
a court regarding such disputed claims.

§ 38-431.01. Meetings shall be open to the public

A

All meetings of any public body shall be public meetings and all persons so
desiring shall be permitted to attend and listen to the deliberations and
proceedings. All legal action of public bodies shall occur during a public
meeting.

All public bodies shall provide for the taking of written minutes or a

recording of all their meetings, including executive sessions. For meetings

other than executive sessions, the minutes or recording shall include:

1. The date, time and place of the meeting.

2. The members of the public body recorded as either present or absent.

3. A general description of the matters considered.

4. An accurate description of all legal actions proposed, discussed or
taken, including a record of how each member voted. The minutes shall
also include the names of the members who propose each motion and
the names of the persons, as given, who make statements or present
material to the public body and a reference to the legal action about
which they made statements or presented material.

Minutes of executive sessions shall include items set forth in subsection B,

paragraphs 1, 2 and 3 of this section, an accurate description of all

instructions given pursuant to section 38-431.03, subsection A, paragraphs

4, 5 and 7 and such other matters as may be deemed appropriate by the

public body.

The minutes or a recording of a meeting shall be available for public

inspection three working days after the meeting except as otherwise

specifically provided by this article.

A public body of a city or town with a population of more than two

thousand five hundred persons shall:

1. Within three working days after a meeting, except for subcommittees
and advisory committees, post on its website, if applicable, either:

4



(@ A statement describing the legal actions taken by the public
body of the city or town during the meeting.
(b)  Any recording of the meeting.

2. Within two working days following approval of the minutes, post
approved minutes of city or town council meetings on its website, if
applicable, except as otherwise specifically provided by this article.

3. Within ten working days after a subcommittee or advisory committee
meeting, post on its website, if applicable, either:

(@) A statement describing legal action, if any.
(b)  Arecording of the meeting.

All or any part of a public meeting of a public body may be recorded by any
person in attendance by means of a tape recorder or camera or any other
means of sonic reproduction, provided that there is no active interference
with the conduct of the meeting.
The secretary of state for state public bodies, the city or town clerk for
municipal public bodies and the county clerk for all other local public
bodies shall conspicuously post open meeting law materials prepared and
approved by the attorney general on their website. A person elected or
appointed to a public body shall review the open meeting law materials at
least one day before the day that person takes office.
A public body may make an open call to the public during a public meeting,
subject to reasonable time, place and manner restrictions, to allow
individuals to address the public body on any issue within the jurisdiction of
the public body. At the conclusion of an open call to the public, individual
members of the public body may respond to criticism made by those who
have addressed the public body, may ask staff to review a matter or may ask
that a matter be put on a future agenda. However, members of the public
body shall not discuss or take legal action on matters raised during an open
call to the public unless the matters are properly noticed for discussion and
legal action.

A member of a public body shall not knowingly direct any staff member to

communicate in violation of this article.

Any posting required by subsection E of this section must remain on the

applicable website for at least one year after the date of the posting.

§ 38-431.02.  Notice of meetings

A. Public notice of all meetings of public bodies shall be given as follows:

1. The public bodies of this state, including governing bodies of charter
schools, shall:

(@  Conspicuously post a statement on their website stating where

all public notices of their meetings will be posted, including the
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physical and electronic locations, and shall give additional
public notice as is reasonable and practicable as to all meetings.

(b) Post all public meeting notices on their website and give
additional public notice as is reasonable and practicable as to all
meetings. A technological problem or failure that either prevents
the posting of public notices on a website or that temporarily or
permanently prevents the use of all or part of the website does
not preclude the holding of the meeting for which the notice was
posted if the public body complies with all other public notice
requirements required by this section.

2. The public bodies of the counties and school districts shall:

(@  Conspicuously post a statement on their website stating where
all public notices of their meetings will be posted, including the
physical and electronic locations, and shall give additional
public notice as is reasonable and practicable as to all meetings.

(b) Post all public meeting notices on their website and give
additional public notice as is reasonable and practicable as to all
meetings. A technological problem or failure that either prevents
the posting of public notices on a website or that temporarily or
permanently prevents the use of all or part of the website does
not preclude the holding of the meeting for which the notice was
posted if the public body complies with all other public notice
requirements required by this section.

3. Special districts that are formed pursuant to title 48:

(@ May conspicuously post a statement on their website stating
where all public notices of their meetings will be posted,
including the physical and electronic locations, and shall give
additional public notice as is reasonable and practicable as to all
meetings.

(b)  May post all public meeting notices on their website and shall
give additional public notice as is reasonable and practicable as
to all meetings. A technological problem or failure that either
prevents the posting of public notices on a website or that
temporarily or permanently prevents the use of all or part of the
website does not preclude the holding of the meeting for which
the notice was posted if the public body complies with all other
public notice requirements required by this section.

(c) If a statement or notice is not posted pursuant to subdivision (a)
or (b) of this paragraph, shall file a statement with the clerk of
the board of supervisors stating where all public notices of their
meetings will be posted and shall give additional public notice as
is reasonable and practicable as to all meetings.

4. The public bodies of the cities and towns shall:



(@  Conspicuously post a statement on their website or on a website
of an association of cities and towns stating where all public
notices of their meetings will be posted, including the physical
and electronic locations, and shall give additional public notice
as is reasonable and practicable as to all meetings.

(b)  Post all public meeting notices on their website or on a website
of an association of cities and towns and give additional public
notice as is reasonable and practicable as to all meetings. A
technological problem or failure that either prevents the posting
of public notices on a website or that temporarily or permanently
prevents the use of all or part of the website does not preclude
the holding of the meeting for which the notice was posted if the
public body complies with all other public notice requirements
required by this section.

If an executive session is scheduled, a notice of the executive session shall
state the provision of law authorizing the executive session, and the notice
shall be provided to the:

1. Members of the public body.

2. General public.

Except as provided in subsections D and E of this section, meetings shall
not be held without at least twenty-four hours' notice to the members of the
public body and to the general public. The twenty-four hour period includes
Saturdays if the public has access to the physical posted location in addition
to any website posting, but excludes Sundays and other holidays prescribed
in § 1-301.

In case of an actual emergency, a meeting, including an executive session,
may be held on such notice as is appropriate to the circumstances. If this
subsection is utilized for conduct of an emergency session or the
consideration of an emergency measure at a previously scheduled meeting
the public body must post a public notice within twenty-four hours
declaring that an emergency session has been held and setting forth the
information required in subsections H and | of this section.

A meeting may be recessed and resumed with less than twenty-four hours'
notice if public notice of the initial session of the meeting is given as
required in subsection A of this section, and if, before recessing, notice is
publicly given as to the time and place of the resumption of the meeting or
the method by which notice shall be publicly given.

A public body that intends to meet for a specified calendar period, on a
regular day, date or event during the calendar period, and at a regular place
and time, may post public notice of the meetings at the beginning of the
period. The notice shall specify the period for which notice is applicable.
Notice required under this section shall include an agenda of the matters to
be discussed or decided at the meeting or information on how the public
may obtain a copy of such an agenda. The agenda must be available to the
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public at least twenty-four hours before the meeting, except in the case of an
actual emergency under subsection D of this section. The twenty-four hour
period includes Saturdays if the public has access to the physical posted
location in addition to any website posting, but excludes Sundays and other
holidays prescribed in § 1-301.

H. Agendas required under this section shall list the specific matters to be
discussed, considered or decided at the meeting. The public body may
discuss, consider or make decisions only on matters listed on the agenda
and other matters related thereto.

I.  Notwithstanding the other provisions of this section, notice of executive
sessions shall be required to include only a general description of the
matters to be considered. The agenda shall provide more than just a recital
of the statutory provisions authorizing the executive session, but need not
contain information that would defeat the purpose of the executive session,
compromise the legitimate privacy interests of a public officer, appointee or
employee or compromise the attorney-client privilege.

J. Notwithstanding subsections H and I of this section, in the case of an actual
emergency a matter may be discussed and considered and, at public
meetings, decided, if the matter was not listed on the agenda and a
statement setting forth the reasons necessitating the discussion,
consideration or decision is placed in the minutes of the meeting and is
publicly announced at the public meeting. In the case of an executive
session, the reason for consideration of the emergency measure shall be
announced publicly immediately before the executive session.

K. Notwithstanding subsection H of this section, the chief administrator,
presiding officer or a member of a public body may present a brief
summary of current events without listing in the agenda the specific matters
to be summarized, if:

1. The summary is listed on the agenda.

2. The public body does not propose, discuss, deliberate or take legal
action at that meeting on any matter in the summary unless the specific
matter is properly noticed for legal action.

§ 38-431.03. Executive sessions

A. Upon a public majority vote of the members constituting a quorum, a public
body may hold an executive session but only for the following purposes:

1. Discussion or consideration of employment, assignment, appointment,

pro-motion, demotion, dismissal, salaries, disciplining or resignation of

a public officer, appointee or employee of any public body, except that,

with the exception of salary discussions, an officer, appointee or

employee may demand that the discussion or consideration occur at a

public meeting. The public body shall provide the officer, appointee or
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employee with written notice of the executive session as is appropriate
but not less than twenty-four hours for the officer, appointee or
employee to determine whether the discussion or consideration should
occur at a public meeting.

Discussion or consideration of records exempt by law from public
inspection, including the receipt and discussion of information or
testimony that is specifically required to be maintained as confidential
by state or federal law.

Discussion or consultation for legal advice with the attorney or
attorneys of the public body.

Discussion or consultation with the attorneys of the public body in
order to consider its position and instruct its attorneys regarding the
public body’s position regarding contracts that are the subject of
negotiations, in pending or contemplated litigation or in settlement
discussions conducted in order to avoid or resolve litigation.
Discussions or consultations with designated representatives of the
public body in order to consider its position and instruct its
representatives regarding negotiations with employee organizations
regarding the salaries, salary schedules or compensation paid in the
form of fringe benefits of employees of the public body.

Discussion, consultation or consideration for international and
interstate negotiations or for negotiations by a city or town, or its
designated representatives, with members of a tribal council, or its
designated representatives, of an Indian reservation located within or
adjacent to the city or town.

Discussions or consultations with designated representatives of the
public body in order to consider its position and instruct its
representatives regarding negotiations for the purchase, sale or lease of
real property.

Minutes of and discussions made at executive sessions shall be kept
confidential except from:

1.
2.

3.

4.

Members of the public body which met in executive session.

Officers, appointees or employees who were the subject of discussion
or consideration pursuant to subsection A, paragraph 1 of this section.
The auditor general on a request made in connection with an audit
authorized as provided by law.

A county attorney or the attorney general when investigating alleged
violations of this article.

The public body shall instruct persons who are present at the executive
session regarding the confidentiality requirements of this article.

Legal action involving a final vote or decision shall not be taken at an
executive session, except that the public body may instruct its attorneys or
representatives as provided in subsection A, paragraphs 4, 5 and 7 of this



section. A public vote shall be taken before any legal action binds the public
body.

E. Except as provided in section 38-431.02, subsections | and J, a public body
shall not discuss any matter in an executive session which is not described
in the notice of the executive session.

F. Disclosure of executive session information pursuant to this section or
section 38-431.06 does not constitute a waiver of any privilege, including
the attorney-client privilege. Any person receiving executive session
information pursuant to this section or section 38-431.06 shall not disclose
that information except to the attorney general or county attorney, by
agreement with the public body or to a court in camera for purposes of
enforcing this article. Any court that reviews executive session information
shall take appropriate action to protect privileged information.

§ 38-431.04. Writ of mandamus

Where the provisions of this article are not complied with, a court of competent
jurisdiction may issue a writ of mandamus requiring that a meeting be open to
the public.

8 38-431.05. Meeting held in violation of article; business transacted null
and void; ratification

A. All legal action transacted by any public body during a meeting held in
violation of any provision of this article is null and void except as provided

in subsection B.

B. A public body may ratify legal action taken in violation of this article in
accordance with the following requirements:

1. Ratification shall take place at a public meeting within thirty days after
discovery of the violation or after such discovery should have been
made by the exercise of reasonable diligence.

2. The notice for the meeting shall include a description of the action to be
ratified, a clear statement that the public body proposes to ratify a prior
action and information on how the public may obtain a detailed written
description of the action to be ratified.

3. The public body shall make available to the public a detailed written
description of the action to be ratified and all deliberations,
consultations and decisions by members of the public body that
preceded and related to such action. The written description shall also
be included as part of the minutes of the meeting at which ratification is
taken.
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4. The public body shall make available to the public the notice and
detailed written description required by this section at least seventy-two
hours in advance of the public meeting at which the ratification is
taken.

§ 38-431.06. Investigations; written investigative demands

A. On receipt of a written complaint signed by a complainant alleging a
violation of this article or on their own initiative, the attorney general or the
county attorney for the county in which the alleged violation occurred may
begin an investigation.

B. Inaddition to other powers conferred by this article, in order to carry out the
duties prescribed in this article, the attorney general or the county attorney
for the county in which the alleged violation occurred, or their designees,
may:

1. Issue written investigative demands to any person.

2. Administer an oath or affirmation to any person for testimony.

3. Examine under oath any person in connection with the investigation of
the alleged violation of this article.

4. Examine by means of inspecting, studying or copying any account,
book, computer, document, minutes, paper, recording or record.

5. Require any person to file on prescribed forms a statement or report in
writing and under oath of all the facts and circumstances requested by
the attorney general or county attorney.

C. The written investigative demand shall:

1. Be served on the person in the manner required for service of process in
this state or by certified mail, return receipt requested.

2. Describe the class or classes of documents or objects with sufficient
definiteness to permit them to be fairly identified.

3. Prescribe a reasonable time at which the person shall appear to testify
and within which the document or object shall be produced and advise
the person that objections to or reasons for not complying with the
demand may be filed with the attorney general or county attorney on or
before that time.

4. Specify a place for the taking of testimony or for production of a
document or object and designate a person who shall be the custodian
of the document or object.

D. If a person objects to or otherwise fails to comply with the written
investigation demand served on the person pursuant to subsection C, the
attorney general or county attorney may file an action in the superior court
for an order to enforce the demand. Venue for the action to enforce the
demand shall be in Maricopa county or in the county in which the alleged
violation occurred. Notice of hearing the action to enforce the demand and a
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copy of the action shall be served on the person in the same manner as that
prescribed in the Arizona rules of civil procedure. If a court finds that the
demand is proper, including that the compliance will not violate a privilege
and that there is not a conflict of interest on the part of the attorney general
or county attorney, that there is reasonable cause to believe there may have
been a violation of this article and that the information sought or document
or object demanded is relevant to the violation, the court shall order the
person to comply with the demand, subject to modifications the court may
prescribe. If the person fails to comply with the court’s order, the court may
issue any of the following orders until the person complies with the order:
1. Adjudging the person in contempt of court.
2. Granting injunctive relief against the person to whom the demand is
issued to restrain the conduct that is the subject of the investigation.
3. Granting other relief the court deems proper.

§ 38-431.07. Violations; enforcement; removal from office; in camera
review

A. Any person affected by an alleged violation of this article, the attorney
general or the county attorney for the county in which an alleged violation
of this article occurred may commence a suit in the superior court in the
county in which the public body ordinarily meets, for the purpose of
requiring compliance with, or the prevention of violations of, this article, by
the public body as a whole, or to determine the applicability of this article to
matters or legal actions of the public body. The attorney general may also
commence a suit in the superior court in the county in which the public
body ordinarily meets against an individual member of a public body for a
knowing violation of this article, and in such a suit the court may impose a
civil penalty against each person who knowingly violates this article or who
knowingly aids, agrees to aid or attempts to aid in violating this article and
order equitable relief as the court deems appropriate in the circumstances.
The court may impose a civil penalty not to exceed five hundred dollars for
the second offense and not to exceed two thousand five hundred dollars for
the third and subsequent offenses. If the court imposes a civil penalty
against an individual member of the public body who knowingly violates
this article, the public body may not pay the civil penalty on behalf of, or
otherwise reimburse, the individual against whom the civil penalty has been
imposed. If the court finds that a person who might otherwise be liable
under this subsection objected to the action of the public body and the
objection is noted on a public record, the court may choose not to impose a
civil penalty on that person. The civil penalties awarded pursuant to this
section shall be deposited into the general fund of the public body
concerned. The court may also order payment to a successful plaintiff in a
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suit brought under this section of the plaintiff’s reasonable attorney fees, by
the defendant state, the political subdivision of the state or the incorporated
city or town of which the public body is a part or to which it reports. If the
court determines that a public officer with intent to deprive the public of
information knowingly violated any provision of this article, the court may
remove the public officer from office and shall assess the public officer or a
person who knowingly aided, agreed to aid or attempted to aid the public
officer in violating this article, or both, with all of the costs and attorney
fees awarded to the plaintiff pursuant to this section.

B. A public body shall not expend public monies to employ or retain legal
counsel to provide legal services or representation to the public body or any
of its officers in any legal action commenced pursuant to any provisions of
this article, unless the public body has authority to make the expenditure
pursuant to other provisions of law and takes a legal action at a properly
noticed open meeting approving the expenditure before incurring any
obligation or indebtedness.

C. Inany action brought pursuant to this section challenging the validity of an
executive session, the court may review in camera the minutes of the
executive session, and if the court in its discretion determines that the
minutes are relevant and that justice so demands, the court may disclose to
the parties or admit in evidence part or all of the minutes.

§ 38-431.08.  Exceptions; limitation

A. This article does not apply to:

1. Any judicial proceeding of any court or any political caucus of the
legislature.

2. Any conference committee of the legislature, except that all such
meetings shall be open to the public.

3. The commissions on appellate and trial court appointments and the
commission on judicial qualifications.

4. Good cause exception and central registry exception determinations
and hearings conducted by the board of fingerprinting pursuant to
sections 41-619.55 and 41-619.57.

B. A hearing held within a prison facility by the board of executive clemency
is subject to this article, except that the director of the state department of
corrections may:

1. Prohibit, on written findings that are made public within five days of so
finding, any person from attending a hearing whose attendance would
constitute a serious threat to the life or physical safety of any person or
to the safe, secure and orderly operation of the prison.
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C.

2. Require a person who attends a hearing to sign an attendance log. If the
person is over sixteen years of age, the person shall produce
photographic identification that verifies the person’s signature.

3. Prevent and prohibit any articles from being taken into a hearing except
recording devices, and if the person who attends a hearing is a member
of the media, cameras.

4. Require that a person who attends a hearing submit to a reasonable
search on entering the facility.

The exclusive remedies available to any person who is denied attendance at

or removed from a hearing by the director of the state department of

corrections in violation of this section shall be those remedies available in
section 38-431.07, as against the director only.

Either house of the legislature may adopt a rule or procedure pursuant to

article 1V, part 2, section 8, Constitution of Arizona, to provide an

exemption to the notice and agenda requirements of this article or to allow
standing or conference committees to meet through technological devices
rather than only in person.

§ 38-431.09. Declaration of public policy

A

It is the public policy of this state that meetings of public bodies be
conducted openly and that notices and agendas be provided for such
meetings which contain such information as is reasonably necessary to
inform the public of the matters to be discussed or decided. Toward this
end, any person or entity charged with the interpretations of this article shall
construe this article in favor of open and public meetings.
Notwithstanding subsection A, it is not a violation of this article if a
member of a public body expresses an opinion or discusses an issue with
the public either at a venue other than at a meeting that is subject to this
article, personally, through the media or other form of public broadcast
communication or through technological means if:
1. The opinion or discussion is not principally directed at or directly given
to another member of the public body.
2. There is no concerted plan to engage in collective deliberation to take
legal action.
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CHAPTER 7
OPEN MEETINGS

7.1 Scope of this Chapter.

This Chapter discusses Arizona's Open Meeting Law, A.R.S. 8§ 38-431 to -
431.09, with particular emphasis on the application of the Open Meeting Law to
the day-to-day operations of state officers, bodies, and agencies. This Chapter
shall be conspicuously posted on the Secretary of State’s website for state public
bodies, the city or town clerk for municipal public bodies and the county clerk
for all other local public bodies. A.R.S. § 38-431.01(G). Individuals elected or
appointed to a public body shall review this Chapter at least one day before
taking office. Id.

This Chapter does not resolve all issues that may arise under the Open Meeting
Law, but rather is intended to serve as a reference for public officials who must
comply with the Open Meeting Law. Officials faced with a situation not
specifically addressed in this Chapter should consult their legal counsel before
proceeding.

7.2 Arizona's Open Meeting Law.

7.2.1  History of Arizona's Open Meeting Law.

All fifty states have enacted some type of legislation providing the public with a
statutory right to openness in government. In addition, in 1976 the United States
Congress enacted the Federal Open Meeting Act, 5 U.S.C. § 552b. Arizona
enacted its Open Meeting Law in 1962 and has since amended it several times.
For a detailed discussion of the early history of the Open Meeting Law through
1975, see Ariz. Att'y Gen. Op. 75-7.

7.2.2  Legislative Intent.

The Legislature has repeatedly expressed its intent that the Open Meeting Law
be construed to maximize public access to the governmental process. In first
enacting the Open Meeting Law in 1962, the Legislature declared that: "It is the
public policy of this state that proceedings in meetings of governing bodies of
the state and political subdivisions thereof exist to aid in the conduct of the
people's business. It is the intent of this act that their official deliberations and
proceedings be conducted openly."

In 1978, after a series of court opinions narrowly construing the Open Meeting

Law, the Legislature reiterated its policy by adding A.R.S. § 38-431.09(A). That
statute now provides:
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It is the public policy of this state that meetings of public
bodies be conducted openly and that notices and agendas be
provided for such meetings which contain such information as
is reasonably necessary to inform the public of the matters to
be discussed or decided. Toward this end, any person or entity
charged with the interpretation of this article shall construe
any provision of this article in favor of open and public
meetings.
A.R.S. § 38-431.09(A).

In keeping with this expressed intent, any uncertainty under the Open Meeting
Law should be resolved in favor of openness in government. Any question
whether the Open Meeting Law applies to a certain public body likewise should
be resolved in favor of applying the law.

7.3 Government Bodies Covered by the Open Meeting Law.

7.3.1  Generally.

The provisions of the Open Meeting Law apply to all public bodies. A public
body is defined in A.R.S. § 38-431(6) as follows:

“Public body” means the legislature, all boards and
commissions of this state or political subdivisions, all
multimember governing bodies of departments, agencies,
institutions and instrumentalities of this state or political
subdivisions, including without limitation all corporations and
other instrumentalities whose boards of directors are appointed
or elected by this state or a political subdivision. Public body
includes all quasi-judicial bodies and all standing, special or
advisory committees or subcommittees of, or appointed by,
the public body. Public body includes all commissions and
other public entities established by the Arizona Constitution or
by way of ballot initiative, including the independent
redistricting commission, and this article applies except and
only to the extent that specific constitutional provisions
supersede this article.

This definition specifically includes public bodies of all political subdivisions. A
political subdivision is defined in A.R.S. § 38-431(5) to include "all political
subdivisions of this state, including without limitation all counties, cities and
towns, school districts and special districts."”

The definition encompasses five basic categories of public bodies: 1) boards,
commissions, and other multimember governing bodies, including those
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“established by the Arizona Constitution or by way of ballot initiative;” 2)
quasi-governmental corporations; 3) quasi-judicial bodies; 4) advisory
committees; and 5) standing and special committees and subcommittees of any
of the above. See A.R.S. § 38-431(6).

7.3.2 Boards and Commissions.

The Open Meeting Law covers all boards and commissions and other
multimember governing bodies of the state or its political subdivisions or of the
departments, agencies, institutions, and instrumentalities of the state or its
political subdivisions. See A.R.S. § 38-431(6). The multimember governing
body must be created by law or by an official act pursuant to some legal
authority. See id. Examples of public bodies created by law include the Arizona
Legislature, county boards of supervisors, city and town councils, school boards,
the governing boards of special districts, and all state, county, and municipal
licensing and regulatory boards. See, e.g, Ariz. Att’y Gen. Op. 107-001 (Open
Meeting Law applies to board appointed by governing bodies of various
political subdivisions to administer employee benefits program). Ariz. Att’y
Gen. Op. 104-001 (Open Meeting Law applies to joint underwriting association
because it’s a multimember governing body created by statute). In addition, the
Legislature amended the definition of public body specifically to include “all
commissions and other public entities established by the Arizona Constitution or
by way of ballot initiative, including the independent redistricting commission,
and this article applies except and only to the extent that specific constitutional
provisions supersede this article.” A.R.S. § 38-431(6).

The Open Meeting Law applies only to multimember bodies and does not apply
to the deliberations and meetings conducted by the single head of an agency. See
Ariz. Att'y Gen. Ops. 192-007, 75-7. Accordingly, the director of a department
or state agency is not subject to the Open Meeting Law when meeting with staff
members to discuss the operations of the department.

7.3.3  Quasi-Governmental Corporations.

The boards of directors of corporations and instrumentalities of the state or its
political subdivisions are subject to the Open Meeting Law when the members
of the board are appointed or elected by the state or its political subdivisions.
See A.R.S. 8 38-431(5), (6). In order to determine whether a quasi-governmental
corporation or other entity is an “instrumentality,” and thus a “public body,”
under the Open Meeting Law, one should consider the following factors that
indicate the degree to which governmental interests dominate the nature of the
entity. See Ariz. Att’y Gen. Op. 107-001.

1. The entity's origin (whether it was created by the government or
independently of the government). For example, the Open Meeting
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Law does not apply to a private non-profit hospital association that has
a board of directors elected by the electorate of the hospital district.
Prescott Newspapers, Inc. v. Yavapai Cmty. Hosp. Ass'n, 163 Ariz. 33,
785 P.2d 1221 (App. 1989). See Ariz. Att’y Gen. Op. 107-001.

2. The nature of the function assigned to and performed by the entity,
i.e., whether that function is one traditionally associated with
government or is one commonly performed by private entities. For
example, the board of trustees of a trust formed by several public
bodies to administer employee benefit programs on their behalf would
have a governmental function that supports a finding that the board is a
public body.

3. The scope of authority granted to and exercised by the entity, i.e.,
whether the entity has authority to make binding governmental
decisions or is it limited to making nonbinding recommendations.

4. The nature and level of government financial involvement with the
entity.

5. The nature and scope of government control over the entity's
operation.

6. The status of the entity's officers and employees, i.e., whether the
officers and employees are government officials or government
employees.

7.3.4  Quasi-Judicial Bodies.

The Open Meeting Law defines a quasi-judicial body as "a public body, other
than a court of law, possessing the power to hold hearings on disputed matters
between a private person and a public agency and to make decisions in the
general manner of a court regarding such disputed claims.” A.R.S. § 38-431(7).
The legislature added this definition in 1978 to reverse the Arizona Supreme
Court's decision in Ariz. Press Club, Inc. v. Ariz. Bd. of Tax Appeals, 113 Ariz.
545, 558 P.2d 697 (1976), which held that the Open Meeting Law did not apply
to bodies conducting quasi-judicial functions, such as license revocation
proceedings. See Ariz. Att'y Gen. Op. 78-245. The Arizona Board of Tax
Appeals and similar quasi-judicial bodies are now covered by the Open Meeting
Law. A.R.S. § 38-431(6), (7).

Contested case proceedings or quasi-judicial or adjudicatory proceedings

conducted by public bodies are subject to all of the requirements of the Open
Meeting Law. Rosenberg v. Ariz. Bd. of Regents, 118 Ariz. 489, 578 P.2d 168
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(1978); City of Flagstaff v. Bleeker, 123 Ariz. 436, 600 P.2d 49 (App. 1979);
Ariz. Att'y Gen. Op. 75-7.

7.3.5  Advisory Committees.

Advisory committees are subject to all of the requirements of the Open Meeting
Law. A.R.S. § 38-431(6). An advisory committee is defined as

any entity, however designated, that is officially established,
on motion and order of a public body or by the presiding
officer of the public body, and whose members have been
appointed for the specific purpose of making a
recommendation concerning a decision to be made or
considered or a course of conduct to be taken or considered by
the public body.
A.R.S. § 38-431(1).

This definition does not include advisory groups established by the single head
of an agency unless they are created pursuant to a statute, city charter, or other
provision of law or by an official act pursuant to some legal authority. See Ariz.
Att'y Gen. Op. 192-007; Section 7.3.2.

7.3.6  Special and Standing Committees and Subcommittees.

Special and standing committees and subcommittees of, or appointed by, any of
the public bodies described above are also covered by the Open Meeting Law.
A.R.S. § 38-431 (6). A special or standing committee may consist of members
of the public body who have been appointed by or authorized to act for the
public body. A.R.S. § 38-431(6). The fact that a committee consists, in whole or
in part, of persons who are not members of the public body does not affect its
status as a public body subject to the Open Meeting Law. See Ariz. Att'y Gen.
Op. 180-202.

74 Government Bodies and Proceedings Not Covered by the Open
Meeting Law.

Certain public bodies need not comply with all or portions of the Open Meeting
Law in particular circumstances. This section identifies some of those limited
exceptions.

7.4.1  Judicial Appointment Commissions.

The Commissions on Appellate and Trial Court Appointments and the
Commission on Judicial Qualifications are expressly exempt from the Open
Meeting Law. A.R.S. § 38-431.08(A)(3).
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7.4.2  Proceedings Before Courts.

The Open Meeting Law does not apply to judicial proceedings of courts within
the judicial branch of government. A.R.S. 88§ 38-431(7), -431.08(A)(1).

7.4.3  The Legislature.

Meetings of legislative conference committees must be open to the public;
however, the committees are exempted from all other requirements of the Open
Meeting Law. A.R.S. § 38-431.08(A)(2). The Open Meeting Law does not apply
to the activities of a political caucus of the Legislature. I1d. § (A)(1); cf. Ariz.
Att'y Gen. Op. 183-128. The Open Meeting Law permits either house of the
Legislature to adopt a rule or procedure exempting itself from the notice and
agenda requirements of the Open Meeting Law or to allow standing or
conference committees to meet through technological devices rather than in
person. A.R.S. § 38-431.08(D).

7.4.4  Student Disciplinary Proceedings.

Actions concerning the "discipline, suspension or expulsion of a pupil” are not
subject to the Open Meeting Law. A.R.S. § 15-843(A). This same statute,
however, prescribes the procedures that the school board must follow in
handling these matters.

7.4.5 Insurance Guaranty Fund Boards.

Special meetings of the property and casualty insurance guaranty fund in which
the financial condition of any member insurer is discussed are exempt from the
Open Meeting Law. A.R.S. § 20-671.

7.4.6  Hearings Held in Prison Facilities.

Hearings held by the Board of Pardons and Paroles in a prison facility are
subject to the Open Meeting Law, but the Director of the State Department of
Corrections may prohibit certain individuals from attending such hearings
because they pose a serious threat to the safety and security of others or the
prison. Other conditions on attendance, such as signing an attendance log and
submitting to a reasonable search, may be imposed as well. AR.S. § 38-
431.08(B).

7.4.7  Board of Fingerprinting.

Good cause exception hearings conducted by the Board of Fingerprinting
pursuant to A.R.S. § 41-619.55 are exempt from the Open Meeting Law. A.R.S.
§ 38-431.08(A)(4).
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7.4.8 Homeowners Associations.

Because they are not governmental "public bodies,"” homeowners associations
are not covered by the Open Meeting Law. Ariz. Att'y Gen. Op. 97-012. They
must, however, comply with separate notification requirements. Id. Those
requirements must be enforced privately because the Attorney General and
County Attorneys have no jurisdiction over such matters. For more information
on the requirements of homeowners associations, see A.R.S. § 33-1801 et seq.

7.5 Actions and Activities Covered by the Open Meeting Law.

751 Generally.

All meetings of a public body shall be public, and all persons desiring to attend
shall be permitted to attend and listen to the deliberations and proceedings.
AR.S. § 38-431.01(A). All legal action of public bodies shall occur during a
public meeting. Id. A meeting is defined as "the gathering, in person or through
technological devices, of a quorum of the members of a public body at which
they discuss, propose or take legal action, including any deliberations by a
quorum with respect to that action." A.R.S. § 38-431(4). It does not matter what
label is placed on a gathering; it may be called a "work" or "study" session, or
the discussion may occur at a social function. Ariz. Att'y Gen. Op. 179-4.

Put simply, all discussions, deliberations, considerations, or consultations among
a majority of the members of a public body regarding matters that may
foreseeably require final action or a final decision by the governing body,
constitute "legal action” and, therefore, must be conducted in a public meeting
or executive session in accordance with the Open Meeting Law. Ariz. Att'y Gen.
Ops. 75-8, 179-4. See also A.R.S. 8§ 38-431.01(A), -431(3) and Ariz. Att’y Gen.
Op. 105-004. The key to this inquiry is whether the matter to be discussed may
foreseeably require final action. It is difficult to say precisely when this
foreseeability test has been met. Each case should be viewed on its own merits
with doubts resolved in favor of compliance with the Open Meeting Law. The
safest course of action is to assume the Open Meeting Law applies whenever a
majority of the body discusses the business of the public body.

"Even if communications on a particular subject between members of a public
body do not take place at the same time or place, the communications can
nonetheless constitute a ‘meeting.’" See Del Papa v. Bd. of Regents of Univ. and
Cmty. Coll. Sys. Of Nev., 114 Nev. 388, 393, 956 P.2d 770, 774 (1998)
(rejecting the argument that a meeting did not occur because the board members
were not together at the same time and place). Accordingly, the definition of
meeting was modified by the Arizona Legislature in 2000 to prohibit a quorum
of a public body from secretly communicating through technological devices
(including, for example, facsimile machines, telephones, texting, and e-mail),
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and further modified in 2018 in order to provide additional guidance on
electronic communications. The following instances of electronic
communication are now expressly considered “meetings” under the Open
Meeting Law:

1. “A one-way electronic communication by one member of a public
body that is sent to a quorum of the members of a public body and that
proposes legal action.”

2. “An exchange of electronic communications among a quorum of the
members of a public body that involves a discussion, deliberation or the
taking of legal action by the public body concerning a matter likely to
come before the public body for action.”

A.R.S. § 38-431(4)(b). If an electronic communication from one member of the
public body proposes legal action and is sent to enough members of the public to
form a quorum, a violation occurs even if no member of the public body
responds to the electronic communication. A.R.S. 8 38-431(4)(b)(i). However,
other one-way communications, with no further exchanges, are not per se
violations, and further examination of the facts and circumstances would be
necessary to determine if a violation occurred. Ariz. Att’y Gen. Op. 105-004.

While discussion of the public body's business may take place only in a public
meeting or an executive session in accordance with the requirements of the
Open Meeting Law, the Open Meeting Law does not prohibit a member of a
public body from voicing an opinion or discussing an issue with the public
either at a venue other than a public meeting of the body, or through media
outlets or other public broadcast communications or technological means, so
long as the "opinion or discussion is not principally directed at or directly given
to another member of the public body," and "there is no concerted plan to
engage in collective deliberation to take legal action." A.R.S. § 38-431.09(B);
Ariz. Att’y Gen. Op 107-013.

7.5.2  Circumventing the Open Meeting Law.

Discussions and deliberations (in person or otherwise) between less than a
majority of the members of a governing body, violate the Open Meeting Law
when used to circumvent the purposes of the Open Meeting Law. See Ariz. Att'y
Gen. Op. 75-8; Town of Palm Beach v. Gradison, 296 So. 2d 473 (Fla. 1974).
Public officials may not circumvent public discussion by splintering the quorum
and having separate or serial discussions with a majority of the public body
members. Splintering the quorum can be done by meeting in person, by
telephone, electronically, or through other means to discuss a topic that has been
or later may be presented to the public body for a decision. Public officials
should refrain from any activities that may undermine public confidence in the
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public decision making process established in the Open Meeting Law, including
actions that may appear to remove discussions and decisions from public view.

7.5.3  Applicability to Staff Members and Others.

The Open Meeting Law further provides that members of public bodies shall not
knowingly direct any staff member to communicate in violation of the Open
Meeting Law. A.R.S. § 38-431.01(l). People knowingly aiding, agreeing to aid
or attempting to aid another person in violating the Open Meeting Law can be
liable for civil penalties, attorneys' fees, and costs pursuant to A.R.S. § 38-
431.07(A). See Sections 7.13.3 and 7.13.4. Splintering a quorum may also occur
when members of a public body share their positions and proposals with other
public body members through staff members or other non-members. For
example, a staff member who meets with each member individually regarding
official business and then shares the comments made by other members would
violate the Open Meeting Law. Although a staff member may provide
information to members separately (see Ariz. Att’y Gen. Op. 105-004 at 9), that
person must be careful not to facilitate a discussion or deliberation by a quorum
through sharing information with other members in subsequent meetings.

7.6 Notice of Meetings.

7.6.1  Generally.

The Open Meeting Law generally requires at least twenty-four hour advance
notice of all meetings to the public body and to the general public. A.R.S. § 38-
431.02(C). Notice enables members of the public to attend public meetings by
informing them of when and where to go, and how to get information regarding
the matters under consideration. Arizona courts have emphasized the importance
of sufficient notice. The Arizona Court of Appeals explained, "[t]he notice
provisions in the open meeting law are obviously designed to give meaningful
effect to provisions such as A.R.S. 88§ 38-431.01(A) and 38-431.09. The goal of
exposing the public decision-making process to the public itself could be
significantly, if not totally thwarted, in the absence of mandatory notice
provisions and their enforcement." Carefree Improvement Ass'n v. City of
Scottsdale, 133 Ariz. 106, 111, 649 P.2d 985, 990 (App. 1982).

7.6.2  Notice to Members of the Public Body.

Notice of all meetings, including executive sessions, must be given to the
members of the public body. A.R.S. § 38-431.02(B), (C).

7.6.3 Notice to the Public.

Notice of all meetings, including executive sessions, must be given to the public.
A.R.S. § 38-431.02. Giving public notice is a two-step process. Id.
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7.6.3.1 Disclosure Statement.

The first step is for the public body to conspicuously post a disclosure statement
identifying the physical and electronic locations where public notices of
meetings will be displayed. A.R.S. § 38-431.02(A). See Form 7.1. Public bodies
of the State, counties, school districts, and governing bodies of charter schools
must post the disclosure statement on their websites. Id. § (A)(1)-(2). Special
districts governed by Title 48, A.R.S., must post the required disclosure
statement on their own website or may file it with the Clerk of the Board of
Supervisors. Id. 8 (A)(3). Public bodies of cities and towns must post the
required information on their own websites or on the website of an association
of towns and cities. 1d. § (4). The notification location identified in the statement
must be a place to which the public has reasonable access. Carefree
Improvement Ass'n v. City of Scottsdale, 133 Ariz. 106, 111, 649 P.2d 985, 990
(App. 1982). The location should have normal business hours, should not be
geographically isolated, should not have limited access, and should not be
difficult to find.

7.6.3.2 Public Notice of Meetings.

Once the disclosure statement has been filed or posted, the second step is for the
public body to give notice of each of its meetings by posting a copy of the notice
on its website as well as at the location identified in the disclosure statement.
AR.S. § 38-431.02(A). See Forms 7.2, 7.3, 7.4. Public bodies shall also give
"additional public notice as is reasonable and practicable as to all meetings.” Id.

§ (AD)(@).

If there is a “technological problem or failure that either prevents the posting of
public notices on a website or that temporarily or permanently prevents the use
of all or part of the website” and all other public notice requirements are met,
then the meeting can convene as scheduled. Id. § (A)(1)(b). Given the possibility
of complaints or litigation in such situations, the public body should document
the nature and duration of the technological problem or failure along with an
explanation of how it affected the ability of the public body to post proper notice
of the public meeting.

In addition to complying with the requirements of the Open Meeting Law, the
notice should conform with the provisions of the Americans with Disabilities
Act (ADA), 42 U.S.C. §8 12101 - 12213. See Section 15.27. This may include
the addition of a statement such as the following in any notices that the public
body issue: "Persons with a disability may request a reasonable accommodation,
such as a sign language interpreter, by contacting [name of designated agency
contact person] at [telephone number and TDD telephone number]. Requests
should be made as early as possible to allow time to arrange the
accommodation."
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7.6.4 Contents of the Notice.

Generally, the notice should include information identifying the public body and
the date, time, and place of the meeting. See Forms 7.2, 7.3. In identifying the
place of the meeting, the notice should specify the street address of the building
and the room number or other information identifying the specific room in
which the meeting will be held. See Form 7.7 (Sample Notice and Agenda).

In addition, notices of public meetings and notices of executive sessions must
contain an agenda of the matters to be considered by the public body at the
meeting or information on how the public may obtain a copy of such an agenda.
A.R.S. § 38-431.02(G). For a complete discussion of the agenda requirements,
see Section 7.7. Notice of a public meeting at which the public body intends to
ratify a prior act must contain additional specific information. See Section 7.12;
Form 7.12.

7.6.5  Time for Giving Notice.

As a general rule, a meeting may not be held without giving the required notice
at least twenty-four hours before the meeting. A.R.S. § 38-431.02(C). For
purposes of the statute, the twenty-four hour period excludes Sundays and
holidays. Id. Saturdays are included in the period if the public has access to the
physical and electronic posted locations. Id. Of course, the best practice is for
public bodies to give as much notice as possible. The public body may consider
including with the notice a certification by the person responsible for posting the
notice that states the time and location that the notice was posted. See Form 7.8
below.

There are three exceptions to the twenty-four hour notice requirement.

First, in the case of an "actual emergency," the meeting may be held upon such
shorter notice as is "appropriate to the circumstances." § 38-431.02(D). An
actual emergency exists when, due to unforeseen circumstances, immediate
action is necessary to avoid some serious consequence that would result from
waiting until the required notice could be given. See Carefree Improvement
Ass'n v. City of Scottsdale, 133 Ariz. 106, 113, 649 P.2d 985, 992 (App. 1982).
The existence of an actual emergency does not dispense with the need to give
twenty-four hours written notice to an employee who is to be discussed in
executive session. A.R.S. § 38-431.03(A)(1); Ariz. Att'y Gen. Op. 190-19; see
Sections 7.7.9 and 7.9.5.1.

Second, notice of a meeting at which the public body will consider ratifying a

prior act taken in violation of the Open Meeting Law must be given seventy-two
hours in advance of the meeting. A.R.S. § 38-431.05(B)(4); see Section 7.12.
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Finally, less than twenty-four hours notice may be given when a properly
noticed meeting is recessed to the next day. A.R.S. § 38-431.02(E). A meeting
may be recessed and resumed with less than twenty-four hour notice if public
notice of the initial session of the meeting is given and, if before recessing,
notice is publicly given as to the time and place of the resumption of the meeting
or the method by which notice shall be publicly given. Id. Notice of the
resumption of a meeting must comply with the agenda requirements respecting
the matters to be addressed when resumed. Id. § (G). This may be accomplished
by the presiding officer of the public body either stating at the meeting the time,
place, and agenda of the resumed meeting or stating where a written notice and
agenda of the resumed meeting will be posted. If an executive session is to be
recessed and resumed with less than twenty-four hour notice, the time, place,
and agenda of the resumed meeting should be communicated to the members of
the public body and to the public by reconvening in public session and following
one of the two steps described above. If the meeting will not reconvene for more
than twenty-four hours, a new meeting notice and agenda is recommended.

7.6.6  Notice of Regular Meetings.

A public body that intends to meet for a specified calendar period on a regular
day or date during the calendar period, and at a regular place and time, may post
public notice of such meetings at the beginning of such period and need not post
additional notices for each meeting. A.R.S. § 38-431.02(F); see Form 7.4. The
notice must specify the applicable notice period. Id. However, this method of
posting notice will not satisfy the agenda requirements unless the notice also
contains a clear statement that the agenda for any such meeting will be available
at least twenty-four hours in advance of the meeting and a statement as to where
and how the public may obtain a copy of the agenda. A.R.S. § 38-431.02(G).

7.6.7 Notice of Executive Sessions.

When a public body intends to conduct an executive session, the notice must
state the specific provision of law authorizing the executive session. A.R.S. §
38-431.02(B); see Form 7.5. This provision requires that the notice specify the
numbered paragraph of subsection (A) of A.R.S. 8 38-431.03 that authorizes the
executive session. A general citation to A.R.S. § 38-431.03 or subsection (A) of
that section is insufficient. For example, a public body intending to meet in
executive session for purposes of discussing the purchase or lease of real
property must cite in its notice "A.R.S. § 38-431.03(A)(7)." The public body
must cite only the paragraphs applicable to the matters to be discussed and
cannot issue a standardized form notice that cites all executive session
provisions. In addition, an agenda is required for an executive session and must
contain only a "general description of the matters to be considered." A.R.S. §
38-431.02(1); see Section 7.7.3.
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In the case of an executive session concerning personnel matters, the public
body must give written notice to the affected officer, appointee, or employee in
addition to the public notice described above. A.R.S. § 38-431.03(A)(1); see
Section 7.9.5.1; Form 7.13. Such written notice must be provided not less than
twenty-four hours before the scheduled meeting. A.R.S. 8 38-431.03(A)(1).

Many public bodies do not know whether they will have any legal questions
regarding matters on the agenda until the discussion occurs. The Attorney
General previously opined that public bodies may provide with their notices and
agendas a statement that matters on the public meeting agenda may be discussed
in executive session for the purpose of obtaining legal advice thereon, pursuant
to A.R.S. § 38-431.03(A)(3). Ariz. Att'y Gen. Op. 190-19. An example of such a
statement is "The Board may vote to hold an executive session for the purpose
of obtaining legal advice from the Board’s attorney on any matter listed on the
agenda pursuant to A.R.S. § 38-431.03(A)(3)." Similar statements are not
sufficient for other types of executive sessions. See Section 7.7 for further
discussion.

7.6.8  Maintaining Records of Notice Given.

Best practice provides that each public body keep a record of its notices,
including a copy of each notice that was posted and information regarding the
date, time, and place of posting. A suggested procedure is to file in the records
of the public body a copy of the notice and a certification in a form similar to
Form 7.8.

7.7 Agendas.

7.7.1  Generally.

In addition to notice of the time, date, and place of the meeting, the public body
must provide an agenda of the matters to be discussed, considered, or decided at
the meeting. A.R.S. 8 38-431.02(G).

Although this Section provides guidelines for the preparation of agendas, it does
not answer every question that may arise. Specific problems should be discussed
with the public body's legal counsel. As a general rule, public bodies should
always be mindful of the Legislature's declaration of policy that agendas
""contain such information as is reasonably necessary to inform the public of the
matters to be discussed or decided.” A.R.S. § 38-431.09(A). When in doubt,
resolve questions in favor of greater disclosure of information.

7.7.2  Contents of the Agenda -- Public Meeting.

The agenda for a public meeting must contain a listing of the "specific matters to
be discussed, considered or decided at the meeting." A.R.S. § 38-431.02(H).
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This requirement does not permit the use of generic agenda items such as
"personnel,”" "new business," "old business," “reports,” or "other matters" unless
the specific matters or items to be discussed are separately identified in
conjunction with the general terms. See Thurston v. City of Phoenix, 157 Ariz.
343, 344, 757 P.2d 619, 620 (App. 1988). The degree of specificity depends on
the circumstances. See Form 7.7 (Sample Notice and Agenda). Consider the
following examples:

e “Discussion and possible action to approve the application of pesticides
within 1/4 mile of a school” if an environmental board is going to
consider whether to approve the application of any pesticide within 1/4
mile of a school;

e “Discussion and possible action to remove Pesticide-A from list of
approved pesticides” if the environmental board is going to consider
removing a specific pesticide from an approved list;

e “Discussion and possible action regarding budget priorities and
revisions for upcoming fiscal year” if a board intends to generate and
discuss a number of different options for managing its budget;

e “Discussion and possible action regarding elimination of funding from
budget for travel reimbursements, computer upgrades, and laptops for
board members” if a board intends to only focus on specific options to
revise a budget.

If it is likely that the public body will find it necessary to discuss any particular
agenda item in executive session with the public body's attorney, the agenda
should plainly state so, even if the general notice of executive session for legal
advice is on the agenda. For example, the agenda might include a provision
stating "The Board may vote to hold an executive session for the purpose of
obtaining legal advice from the Board’s attorney on the approval of pesticides
for application within ¥ mile of a school pursuant to A.R.S. § 38-431.03(A)(3)."

7.7.3  Contents of the Agenda -- Executive Session.

The agenda for an executive session must contain a “general description of the
matters to be considered.” A.R.S. § 38-431.02(l). The description must amount
to more than just a recital of the statutory provisions authorizing the executive
session, but should not contain any information that "would defeat the purpose
of the executive session, compromise the legitimate privacy interests of a public
officer, appointee or employee or compromise the attorney-client privilege.” Id.

In preparing executive session agenda items, the public body must weigh the
legislative policy favoring public disclosure and the legitimate confidentiality
concerns underlying the executive session provision. For example, if a board
desires to consider the possible dismissal of its executive director, the board may
list on the agenda "Personnel matter - consideration of continued employment of
the board's executive director."” However, when the public disclosure of the
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board's consideration of charges against an employee might needlessly harm the
employee's reputation or compromise the employee’s privacy interests, the
board may eliminate from the agenda a description of the identity of the
employee being considered, but must still indicate on the agenda that an
employee of the public body is the subject of the executive session. If it is
already publicly known that the board is considering charges against the
employee, disclosure of the employee's identity in the agenda would not defeat
the purpose of the executive session.

7.7.4  Distribution of the Agenda.

The agenda may be made available to the public by including it as part of the
public notice or by stating in the public notice how the public may obtain a copy
of the agenda and then distributing the agenda in the manner prescribed. A.R.S.
8§ 38-431.02(G); see Forms 7.2 - 7.4, 7.6, 7.7. Because both the public notice and
the agenda must be available at least twenty-four hours in advance of a meeting,
the simplest procedure is to include the agenda with the public notice. See Form
7.7 (Sample Notice and Agenda). However, when issuing public notice well in
advance of a meeting, as in the case of notice of regularly scheduled meetings,
see Section 7.6.6, it may be more appropriate to state how the public may obtain
a copy of the agenda and distribute it accordingly.

7.75  Consent Agendas.

Public bodies may use "consent agendas" if they meet certain requirements.
Consent agendas are typically used as a time-saving device when there are
certain items on the agenda which are unlikely to generate controversy and are
ministerial in nature. Some examples are approval of travel requests and
approval of minutes. Public bodies often take one vote to approve or disapprove
the consent agenda as a whole. When using a consent agenda format for some of
the items on a meeting agenda, public bodies should fully describe the matters
on the agenda and inform the public where more information can be obtained. A
good practice is to require the removal of an item from the consent agenda upon
the request of any member of the public body. See Form 7.7 (Sample Notice and
Agenda).

Public bodies should exercise caution when using consent agendas. The Arizona
Supreme Court previously held that taking legal action, taken after an executive
session, must be preceded by a disclosure of "that amount of information
sufficient to apprise the public in attendance of the basic subject matter of the
action so that the public may scrutinize the action taken during the meeting."
Karol v. Bd. of Educ. Trustees, 122 Ariz. 95, 98, 593 P.2d 649, 652 (1979). The
Court also condemned the practice of voting on matters designated only by
number, thereby effectively hiding actions from public examination. Id.
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7.7.6  Discussing and Deciding Matters Not Listed on the Agenda.

The public body may discuss, consider, or decide only those matters listed on
the agenda and "other matters related thereto." A.R.S. § 38-431.02(H). The
"other matters" clause provides some flexibility to a public body but should be
construed narrowly. The "other matters” must in some reasonable manner be
"related" to an item specifically listed on the agenda. Thurston v. City of
Phoenix, 157 Ariz. 343, 344, 757 P.2d 619, 620 (App. 1988).

If a matter not specifically listed on the agenda is brought up during a meeting,
the better practice, and the one that will minimize subsequent litigation, is to
defer discussion and decision on the matter until a later meeting so that the item
can be specifically listed on the agenda. If the matter demands immediate
attention and is a true emergency, the public body should consider using the
emergency exception described in Section 7.7.9.

However, if action is taken at a meeting on an item not properly noticed, then
that particular action violates the Open Meeting Law and is null and void.
Johnson v. Tempe Elementary Sch. Dist. No. 3 Governing Bd., 199 Ariz. 567,
570, 20 P.3d 1148, 1151 (App. 2001); A.R.S. § 38-431.05(A). The public body
may ratify the action pursuant to A.R.S. § 38-431.05(B), although the violation
may still subject the public body to the penalties described in A.R.S. § 38-
431.07(A). Any other actions that were taken at the meeting and were properly
noticed are not void. Karol v. Bd. of Educ. Trustees, 122 Ariz. 95, 98, 593 P.2d
649, 652 (1979); Ariz. Att'y Gen. Op. 108-001.

1.7.7 Calls to the Public.

A public body may include a call to the public on a meeting agenda. A.R.S. §
38-431.01(H); see also Section 7.10.1 for more discussion on public
participation. Should a public body include a call to the public during a public
meeting, members of the public body may not discuss or take action on matters
raised during the call to the public that are not specifically identified on the
agenda. A.R.S. 8 38-431.01(H). Individual public body members may, however,
respond to criticism made by those who have addressed the public body, ask
staff to review a matter, or ask that a matter be put on a future agenda. Id.; see
also Ariz. Att'y Gen. Op. 199-006.

The best practice is to include language similar to the following on the agenda to
explain in advance the reason members of the public body cannot respond to
topics brought up during the call to the public that are not on the agenda: "Call
to the Public: This is the time for the public to comment. Members of the Board
may not discuss items that are not specifically identified on the agenda.
Therefore, pursuant to A.R.S. § 38-431.01(H), action taken as a result of public
comment will be limited to directing staff to study the matter, responding to any
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criticism or scheduling the matter for further consideration and decision at a
later date."

7.7.8 Current Event Summaries.

The Open Meeting Law allows the chief administrator, presiding officer or a
member of a public body to present a brief summary of current events without
listing in the agenda the specific matters to be summarized, provided that the
summary is listed on the agenda and that the public body does not propose,
discuss, deliberate or take legal action at that meeting on any matter in the
summary unless the specific matter is properly noticed for legal action. A.R.S. §
38-431.02(K). Thus, the summary of current events consists merely of one of
the above-referenced people summarizing recent occurrences without any
discussion or feedback from the remainder of the public body. The agenda
should specifically list “Summary of Current Events” as an agenda item and
identify who will present the summary.

Reports that address matters other than a summary of current events or that are
delivered by someone other than a proper official with the public body do not
come within the provision authorizing current events summaries and must
comply with the agenda requirements of the Open Meeting Law. The only report
that can be given without listing the contents of the presentation is the brief
summary of current events by the chief administrator, the presiding officer of
the Council, or a member under A.R.S. § 38-431.02(K). As to other reports
presented to a public body, the agenda must list descriptions of the topics that
will be presented and state whether the public body will discuss or take action
on such matters. A generic agenda item, such as “Police Department Report, ”
“Fire Department Report,” or “Executive Director Report” does not satisfy the
requirement that the agenda provide information that is “reasonably necessary to
inform the public of the matters to be discussed or decided.” A.R.S. § 38-
431.02(H). Public bodies should limit the use of the current events summary
provision to appropriate situations and should strive to provide as much advance
information as possible to the public.

7.7.9  Emergencies.

A public body may discuss, consider, and decide a matter not on the agenda
when an actual emergency exists requiring that the body dispense with the
advance notice and agenda requirements. A.R.S. § 38-431.02(D). See Section
7.6.5 for a discussion of what constitutes an actual emergency.

To use the emergency exception, the public body must do several things. First,
the public body must give "such notice as is appropriate to the circumstances."”
AR.S. § 38-431.02(D). Next, prior to the emergency discussion, consideration,
or decision, the public body must announce in a public meeting the reasons

35



necessitating the emergency action. A.R.S. § 38-431.02(J). If the emergency
discussion or consideration is to take place in an executive session, this public
announcement must occur at a public meeting prior to the executive session. Id.

After the emergency exception has been used, "the public body must post a
public notice within twenty-four hours declaring that an emergency session has
been held,"” which sets forth the same information required in an agenda for a
regular meeting. A.R.S. § 38-431.02(D); see Form 7.9.

Additionally, the public body must place in the minutes of the meeting a
statement that sets forth the reasons necessitating the emergency discussion,
consideration, or decision. A.R.S. § 38-431.02(J). In the case of an executive
session, this statement will appear twice, once in the minutes of the public
meeting where the reasons were publicly announced, and again in the minutes of
the executive session where the emergency discussion or consideration took
place. See Sections 7.8.2(8) and 7.8.3(5).

7.7.10 Changes to the Agenda.

If a public body finds it necessary to change an agenda by modifying the listed
matters or adding new ones, a new agenda must be prepared and distributed in
the same manner as the original agenda, at least twenty-four hours in advance of
the meeting. Ariz. Att'y Gen. Op. 179-45. Changes in the agenda within twenty-
four hours of the meeting may be made only in case of emergency. Ariz. Att'y
Gen. Op. 179-192; see Section 7.7.9. However, the public body is not required to
discuss or act on an item that appears on the agenda for the meeting and can vote
at the meeting to remove agenda items from consideration without violating the
Open Meeting Law.

7.8 Minutes.

Minutes must be taken of all public meetings and executive sessions. A.R.S. §
38-431.01(B)

7.8.1 Form of and Access to the Minutes.

Minutes may be taken in writing or may be recorded by an audio or video
recorder. A.R.S. § 38-431.01(B); see Forms 7.10, 7.11. Written minutes or a
recording of a public meeting must be available for public inspection within
three working days after the meeting. A.R.S. § 38-431.01(D). Public bodies
concerned about distributing minutes before they have been officially approved
at a subsequent meeting should mark the minutes "draft" or "unapproved" and
make them available within three working days of the meeting. If the minutes
have been recorded by an audio or video recorder, allowing the public to have
access to that recording is sufficient. However, if the minutes were taken in
shorthand, those minutes must be typed or written out in longhand in order to
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comply with this requirement. See Form 7.10. The minutes of an executive
session are confidential and may not be disclosed except to certain authorized
persons. A.R.S. § 38-431.03(B); see Section 7.9.4. To ensure confidentiality and
avoid inadvertent disclosure, minutes of executive sessions should be stored
separately from regular session minutes.

The approved minutes of council meetings for cities or towns with a population
of more than 2,500 persons must be posted on the city’s website within two
working days of their approval. A.R.S. § 38-431.01(E)(2). Minutes must be
reduced to a form that is readily accessible to the public. See A.R.S. § 38-
431.01(D). Additionally, a public body of a city or a town with a population
exceeding 2,500 people shall, within three working days after any meeting, post
on its website a statement showing legal actions taken by the public body or any
recordings made during the meeting. A.R.S. § 38-431.01(E)(1). Subcommittees
and advisory committees of such public bodies have ten working days after the
meeting to post the recording or statement. A.R.S. § 38-431.01(E)(3), (J). Such
posted minutes, statements, and recordings shall remain accessible on the
website for at least one year after the meeting. 1d. § (J). In addition, any
recordings and minutes are public records subject to record retention
requirements.

7.8.2  Contents of the Minutes of Public Meetings.

The minutes of a public meeting must contain the following information:

1. "The date, time and place of the meeting.” A.R.S. § 38-431.01(B)(1).
2. "The members of the public body recorded as either present or
absent." Id. § (B)(2).

3. "A general description of the matters [discussed or] considered." Id.
8§ (B)(3). Minutes must contain information regarding matters
considered or discussed at the meeting even though no formal action or
vote was taken with respect to the matter. See id. § (B)(4). Although the
minutes do not need to be a verbatim transcript of the meeting to satisfy
this requirement, they must summarize the discussion, including the
topics addressed, and identify all speakers who participated in the
discussion, including members of the public body.

4. "An accurate description of all legal actions proposed, discussed or
taken, including a record of how each member voted." Id. Best practice
includes roll call votes in most circumstances, as this encourages open
government. However, for voice votes, minutes should still include a
record of how each member voted, which includes noting abstentions,
recusals, or those otherwise not voting. This could be accomplished in
several ways. One way of ensuring such a recording would be to follow
any voice vote for which no dissent or disagreement was noted with a
request that any member who abstained or otherwise did not vote
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7.8.3

identify themselves; this would ensure the ability to record in detail
how each member voted.

5. “[T]he names of the members who propose each motion[.]” Id.

6. “[T]he names of the persons, as given, who make statements or
present material to the public body and a [specific] reference to the
legal action,"” (see item 4) to which the statement or presentation
relates. Id.

7. If the discussion in the public session did not adequately disclose the
subject matter and specifics of the action taken (such as an action to
approve matters on a consent agenda), the minutes of the public
meeting at which such action was taken should contain sufficient
information to permit the public to investigate further the background
or specific facts of the decision. See Section 7.7.5; Karol v. Bd. Of
Educ. Trustees, 122 Ariz. 95, 98, 593 P.2d 649, 652 (1979).

8. If matters not on the agenda were discussed or decided at a meeting
because of an actual emergency, the minutes must contain a full
description of the nature of the emergency. A.R.S. § 38-431.02(J); see
Sections 7.6.5 and 7.7.9.

9. If a prior act was ratified, the minutes must contain a copy of the
disclosure statement required for ratification. A.R.S. § 38-
431.05(B)(3); see Section 7.12.2; Form 7.10.

Contents of the Minutes of Executive Sessions.

The minutes of executive sessions must remain confidential, except as provided
in Section 7.9.4, and must contain the following information:

1. "The date, time and place of the meeting." A.R.S. § 38-431.01(B)(1),
©).

2. "The members of the public body recorded as either present or
absent.” Id. § (B)(2), (C).

3. "A general description of the matters considered.” Id. § (B)(3), (C);
see Section 7.8.2(3). Like the minutes for a public session of the public
body, the minutes must summarize the discussion, including the topics
addressed, and identify all speakers who participated in the discussion,
including members of the public body.

4. An accurate description of all instructions given to attorneys or
designated representatives pursuant to A.R.S. § 38-431.03(A)(4), (5)
and (7). See Sections 7.9.5.4,7.9.55and 7.9.5.7.

5. A statement of the reasons for emergency consideration of any
matters not on the agenda. See A.R.S. § 38-431.02(J); Section 7.8.2(8).
6. Such other information as the public body deems appropriate. For
example, the public body might record in its minutes that those present
were advised that the information discussed in the session and the
session minutes are confidential. See Form 7.11.
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"A party who asserts that a public body violated the open meeting laws has the
burden of proving that assertion." Tanque Verde Unified Sch. Dist. No. 13 of
Pima County v. Bernini, 206 Ariz. 200, 205, 76 P.3d 874, 879 (App. 2003).
However, Arizona courts have held that once a complainant alleges facts from
which a reasonable inference may be drawn supporting an Open Meeting Law
violation, the burden of proof immediately shifts to a public body to prove that
an affirmative defense or exception to the Open Meeting Law authorized an
allegedly inappropriate executive session. Fisher v. Maricopa County Stadium
Dist., 185 Ariz. 116, 122, 912 P.2d 1345, 1351 (App. 1995); see also Tanque
Verde, 206 Ariz. at 205, 76 P.3d at 881. The best practice is for public bodies to
keep an audio or video recording of the executive session or to transcribe the
executive session to ensure that they are prepared to meet their burden of proof
in the event a complaint is filed.

7.9 Executive Sessions.

A.R.S. Section 38-431.03 contains an exception to the general requirement that
all meetings must be open to the public. That exception is for an executive
session, which is defined as "a gathering of a quorum of members of a public
body from which the public is excluded for one or more of the reasons
prescribed in [A.R.S.] § 38-431.03." A.R.S. § 38-431(2); see Sections 7.9.5.1 -
7.9.5.7.

While the Open Meeting Law does permit executive sessions for discussing
certain matters, it does not require that these discussions take place in executive
session. If public disclosure of the public body's discussion is not prohibited by
any other statutory provision and government interests are not threatened, a
public body may choose to conduct all of its discussions in a public setting.

7.9.1  Deciding to Go Into Executive Session.

Before a public body may go into an executive session, proper notice must be
provided. See Section 7.6.7 for a discussion of the notice required for an
executive session; see also section 7.7.9. Once the public body is satisfied that
notice requirements have been met, a majority of the members constituting a
quorum must vote in a public meeting to hold the executive session. A.R.S. §
38-431.03(A). The motion must state the ground(s) for the executive session so
that the public understands why the public body is entering executive session.
For example, a member of the public body may make the following motion: “I
move to enter executive session for the purpose of receiving legal advice on
[agenda topic].” Generally, the vote will be taken immediately before going into
executive session.
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7.9.2  Executive Session Requirements.

Once the majority of members of a public body votes to hold an executive
session, the chairman of the public body should ask the public to leave and to
take with them all materials such as briefcases and backpacks to ensure that no
recording devices are left in the room. In the alternative, the public body can
move to a separate room to conduct the executive session. Only members of the
public body and those individuals whose presence is reasonably necessary for
the public body to carry out its executive session responsibilities may attend the
executive session. A.R.S. § 38-431(2). The chairman should remind all present
that the business conducted in executive sessions is confidential pursuant to
A.R.S. § 38-431.03(C).

7.9.3  Taking Legal Action.

In an executive session, the public body may discuss and consider only the
specific matters authorized by the statute. These specific authorizations are
discussed in Sections 7.9.5.1 — 7.9.5.7. Furthermore, the public body may not
take a vote or make a final decision in the executive session, but rather must
reconvene in a public meeting for purposes of taking the binding vote or making
final decisions. See A.R.S. § 38-431.03(D). For example, "[a] decision to appeal
transcends ‘discussion or consultation’ and entails a ‘commitment’ of public
funds. Therefore, once [a] Board [has] finished privately discussing the merits of
appealing, the open meeting statutes require[] that board members meet in
public for the final decision to appeal.” Johnson v. Tempe Elementary Sch. Dist.
No. 3 Governing Bd., 199 Ariz. 567, 570, 20 P.3d 1148, 1151 (App. 2001).
Taking a straw poll or informal or preliminary vote in executive session is
unlawful under the Open Meeting Law. See A.R.S. § 38-431.03(D). No motion
or vote is taken to adjourn the executive session; the chair is responsible for
adjourning the executive session and reconvening the public session.

7.9.4  Confidentiality of Executive Sessions.

The minutes of and discussions that take place during an executive session are
confidential under A.R.S. § 38-431.03(B) and may not be disclosed to anyone
except the following people:
1. Any member of the public body, regardless of whether he or she
attended the executive session. A.R.S. § 38-431.03(B)(1); Picture
Rocks Fire Dist. v. Updike, 145 Ariz. 79, 81, 699 P.2d 1310, 1312
(App. 1985).
2. Any officer, appointee, or employee who was the subject of
discussion at an executive session authorized by A.R.S. § 38-
431.03(A)(1) may see those portions of the minutes directly pertaining
to them. A.R.S. § 38-431.03(B)(2); see Section 7.9.4.
3. Staff personnel, to the extent necessary for them to prepare and
maintain the minutes of the executive session.
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4. The attorney for the public body, to the extent necessary for the
attorney to represent the public body.

5. The Auditor General in connection with the lawful performance of
its duty to audit the finances or performance of the public body. A.R.S.
§ 38-431.03(B)(3); Ariz. Att'y Gen. Op. 179-130.

6. The Attorney General or County Attorney when investigating
alleged violations of the Open Meeting Law. A.R.S. § 38-431.03(B)(4).
7. The court, for purposes of a confidential inspection where an open
meeting violation has been alleged. A.R.S. § 38-431.07(C).

The Open Meeting Law requires a public body to advise all persons attending an
executive session that such minutes and information are confidential. A.R.S. §
38-431.03(C). Members of a public body and others attending the executive
session must ensure that the information remains confidential. In addition to
violating the Open Meeting Law, criminal charges may arise from a release of
confidential information from executive session. “A public officer or employee
shall not disclose or use, without appropriate authorization, any information that
is acquired by the officer or employee in the course of the officer's or
employee's official duties and that is declared confidential by law.” A.R.S. § 38-
504(B). The law designates a knowing or intentional violation of this provision
as a Class 6 felony and a reckless or negligent violation as a Class 1
misdemeanor. A.R.S. 8 38-510(A). Either type of violation could lead to
criminal penalties in addition to forfeiture of office or employment. A.R.S. § 38-
510(B).

7.9.5 Authorized Executive Sessions.

The Open Meeting Law identifies seven specific instances in which a public
body may discuss matters in an executive session. A.R.S. § 38-431.03(A); see
Sections 7.9.5.1 — 7.9.5.7. In addition, the Legislature may create specific
authority for executive sessions in other statutes. See A.R.S. § 38-797.03(B)
(authorizing the Arizona State Retirement System Board to hold hearings or to
consider administrative law judge decisions involving long term disability
benefits in executive session).

Arizona courts have strictly construed the authorized executive session topics
because their legislative charge is to "promote openness in government, not to
expand exceptions which could be used to obviate the rule." See Fisher v.
Maricopa County Stadium Dist., 185 Ariz. 116, 124, 912 P.2d 1345, 1353 (App.
1995). Thus, unless the proposed discussion plainly falls within one of the Open
Meeting Law’s executive session topics or is specifically authorized by the
public body’s enabling legislation, discussion should take place only in a public
meeting.
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7.9.5.1 Personnel Matters.

The discussion or consideration of employment, assignment, appointment,
promotion, demotion, salaries, discipline, resignation, or dismissal of a public
officer, appointee, or employee of a public body may take place in an executive
session. A.R.S. § 38-431.03(A)(1); City of Flagstaff v. Bleeker, 123 Ariz. 436,
438 n.2, 600 P.2d 49, 51 n.2 (App. 1979). This authorization for an executive
session applies only to discussions concerning specific officers, appointees, and
employees. This provision permits discussion in executive session of applicants
for employment or appointment even though the applicants may not be currently
employed by the public body. See Ariz. Att’y Gen. Op. 183-050.

If the public body proposes to discuss a personnel matter in an executive
session, and the affected officer, appointee, or employee requests that the
discussion occur in a public meeting instead, then these discussions must be
conducted in a public meeting and not in an executive session. A.R.S. § 38-
431.03(A)(1). Accordingly, the Open Meeting Law requires that an officer,
appointee, or employee who is the subject of the discussion in executive session
must be given advance written notice of the proposed executive session. Id. The
notice given to the officer, appointee, or employee must describe the matters to
be considered by the public body in a manner sufficient to enable the employee
to make the initial decision whether to have the matters discussed in a public
meeting. Id. In addition, the written notice must be given sufficiently in advance
of the proposed meeting, and in no event less than twenty-four hours prior to the
meeting, to enable the employee to make the foregoing determination and to
prepare an appropriate request for a public meeting. Id.; see Ariz. Att'y Gen. Op.
179-49. See also Form 7.13. There is no emergency exception to the requirement
that an affected officer, appointee, or employee receive at least twenty-four
hours' notice. See Ariz. Att'y Gen. Op. 190-19. However, the public body can
discuss personnel matters in a public meeting with less than twenty-four hours'
notice if an actual emergency exists. A.R.S. 8 38-431.02(D). See Sections 7.6.5
and 7.7.9. There is no requirement to provide advance written notice directly to
the affected officer, appointee, or employee when the public body proposes to
discuss a personnel matter in a public session and not in an executive session.

Although the public body may permit the public officer, appointee, or employee
who is the subject of discussion to attend the executive session, the Open
Meeting Law does not specify whether that person has the right to attend.
Whether he attends or not, the public body must make the minutes of the
executive session available to the public officer, appointee, or employee who
was the subject of discussion in the executive session. A.R.S. § 38-431.03(B)(2).

A public body may consider several persons for appointment to a position or
consider several employees for possible disciplinary action. In such cases, the
public body may consider the matter in executive session provided all those
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being considered are given the required notice. If some, but not all of those
given notice request a public meeting, the public body has two options: the
public body may limit the public discussion to those persons filing the request
and discuss the remaining persons in an executive session; or, because the Open
Meeting Law does not require the public body to discuss personnel matters in
executive session, the public body may discuss the entire matter in a public
meeting.

Public bodies should take care to ensure they limit the scope of executive
sessions for personnel discussions to true personnel matters. The Attorney
General opined that the Open Meeting Law prohibits public bodies from
conducting in executive sessions lengthy information gathering meetings that
explore the operation of public programs under the guise of conducting a
personnel evaluation. Only the actual evaluation - discussion or consideration of
the performance of the employee - may take place in an executive session. See
Ariz. Att'y Gen. Op. 196-012. A public body wishing to discuss or consider an
employee's evaluation in executive session, pursuant to AR.S. 8§ 38-
431.03(A)(1), should adopt a bifurcated process permitting the public body to
gather information about public programs at a public meeting, while allowing
the public body to enter executive session to discuss or consider the actual
evaluation. Ariz. Att'y Gen. Op. 196-012.

Similarly, a public body may not discuss a class of persons in executive session
under the Personnel Matters provision. For instance, a public body may not use
this executive session provision to discuss a potential reduction in force. Each
employee who will be discussed in executive session must get the notice as
required by A.R.S. § 38-431.03(A)(1).

7.9.5.2 Confidential Records.

An executive session may be held when the public body considers or discusses
"records exempt by law from public inspection.” A.R.S. § 38-431.03(A)(2). This
specifically includes situations in which the public body receives or discusses
"information or testimony that is specifically required to be maintained as
confidential by state or federal law." Id. This provision allows the use of an
executive session whenever the public body intends to discuss or consider
matters contained in records that are confidential by law. See Ariz. Att'y Gen.
Ops. 190-058, 187-131. However, when confidential matters can be adequately
safeguarded, the discussion may take place during a public meeting. Cf. Ariz.
Att'y Gen. Op. 187-038 (medical records).

The record under consideration need not be expressly made confidential by
statute, but rather may fall within the category of confidential records discussed
in Chapter 6 of this handbook. For example, to preserve confidentiality,
preliminary audit reports of state agencies prepared by the Auditor General are
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confidential and should be discussed by the public body in executive session.
Ariz. Att'y Gen. Op. 180-035. Similarly, complaints against licensees
investigated by a public body may be discussed in executive session. Ariz. Att'y
Gen. Op. 183-006. In 2000, the Legislature revised the statute to allow public
bodies to take testimony in executive sessions in certain situations. Public bodies
should ensure that state or federal law requires that the public body maintain
confidentiality of the information it receives before convening an executive
session under A.R.S. § 38-431.03(A)(2). Written materials, however, do not
become confidential merely because they are discussed in executive session.

7.9.5.3 Legal Advice.

A public body may also go into executive session for the purposes of
"discussion or consultation for legal advice with the attorney or attorneys of the
public body." A.R.S. § 38-431.03(A)(3). For this exemption to apply, the
attorney giving the legal advice must be the attorney for the public body. Id. For
purposes of this discussion, the "attorney for the public body" means a licensed
attorney representing the public body, whether that attorney is a full-time
employee of the body, the attorney general or county, city, or town attorney
responsible for representing the public body, an attorney hired on contract, or an
attorney provided by an insurance carrier to represent the public body.

This provision authorizes consultations between a public body and its attorney.
Accordingly, the only persons allowed to attend this executive session are the
members of the public body, the public body's attorney, and those employees
and agents of both whose presence is necessary to obtain the legal advice. See
AR.S. 8 38-431(2). An attorney may attend in person or through other
telecommunications technology, such as by telephone or video-conferencing.
The mere presence of an attorney of the public body in the meeting room is not
sufficient to justify the use of this executive session provision. City of Prescott
v. Town of Chino Valley, 166 Ariz. 480, 485, 803 P.2d 891, 896 (1990). This
provision can only be used for the purpose of obtaining "legal advice,” which
involves the exchange of communications between lawyer and client. Once the
public body obtains the legal advice, the public body must go back into public
session unless another executive session provision applies and has been
identified in the notice and motion for executive session. See Id. at 486, 803
P.2d at 897. Discussion between the members of the public body about what
action should be taken is beyond the realm of legal advice, and such discussions
must be held in public session.

7.9.5.4 Litigation, Contract Negotiations, and Settlement Discussions.

A public body may hold an executive session for the purpose of "[d]iscussion or
consultation with the attorneys of the public body in order to consider its
position and instruct its attorneys regarding the public body's position regarding
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contracts that are the subject of negotiations, in pending or contemplated
litigation or in settlement discussions conducted in order to avoid or resolve
litigation." A.R.S. 8 38-431.03(A)(4). This provision allows consideration and
instruction only—it does not allow a public body to conduct contract
negotiations or settlement discussions in an executive session.

This provision is unique in that it permits a public body to give its attorneys
instructions on how they should proceed in contract negotiations, pending or
contemplated litigation involving the public body, and settlement discussions. In
these limited situations, the public body must be able to discuss and arrive at
some consensus on its position before it instructs its legal counsel. Executive
session minutes must contain an accurate description of all instructions given.
AR.S. § 38-431.01(C). For example, the public body might authorize its
attorney to settle a lawsuit on the most favorable terms possible up to a certain
amount. Of course, if the attorney were to obtain an agreed settlement, the
public body must formally approve it at a public meeting.

If legal action is necessary by the public body before its representative can take
the directed action, the public body must vote on the matter in public session
and cannot do so in executive session. See Johnson v. Tempe Elementary School
Dist. No. 3 Governing Bd., 199 Ariz. 567, 570, 20 P.3d 1148, 1151 (App. 2000)
(concluding that Board was required to vote in public session to authorize
attorney to file notice of appeal). In order to preserve the confidentiality
afforded by the Open Meeting Law, the best practice is for the public body,
upon return to the open session, to vote to authorize its attorney to “proceed as
instructed in the executive session." The public body should provide more
information when it is possible to do so without risking the confidentiality of the
matter (such as instructing an attorney to file an appeal). For example, the public
body could move for its attorney “to file a notice of appeal on the grounds
specified in executive session” or “to make an offer for settlement of the claim
in Case X within the parameters specified in executive session.” The public
body should consult with legal counsel to determine the specificity required in
such motions.

Like the provision that allows legal advice to be given in executive session, this
provision requires that the attorney of the public body be present at the
executive session. The attorney may attend in person or through other
telecommunications technology, such as by telephone or video-conferencing.
Similarly, the discussion in Section 7.9.5.3 of the definition of “attorney for the
public body” also applies to this Section.
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7.9.5.5 Discussions with Designated Representatives Regarding Salary
Negotiations.

A public body may hold an executive session for the purpose of "[d]iscussions
or consultations with designated representatives of the public body in order to
consider its position and instruct its representatives regarding negotiations with
employee organizations regarding the salaries, salary schedules or compensation
paid in the form of fringe benefits of employees of the public body.” A.R.S. §
38-431.03(A)(5). This provision permits a public body, in executive session, to
consult and discuss with its representatives its position on negotiating salaries or
compensation paid in the form of fringe benefits and to instruct representatives
on how they should deal with the employee organizations. It does not authorize
an executive session for purposes of meeting with the employees’ representative.
If the public body or any standing, special, or advisory committee or
subcommittee of the public body conducts the negotiations, those negotiations
must be conducted in a public meeting.

This provision also allows the public body to "instruct™ its representatives. The
discussion in Section 7.9.5.4 of the practice of confirming instructions in public
session and the minute-taking requirements applies with equal force to this
Section.

7.9.5.6 International, Interstate, and Tribal Negotiations.

A public body may go into executive session for the purpose of “[d]iscussion,
consultation, or consideration for international and interstate negotiations."
A.R.S. § 38-431.03(A)(6). This provision does not apply to meetings at which
the public body receives recommendations from representatives of federal
agencies. Ariz. Att'y Gen. Op. 180-159.

This provision also permits a city or town, or its designated representatives, to
enter into executive session with "members of a tribal council, or its designated
representatives, of an Indian reservation located within or adjacent to the city or
town." A.R.S. § 38-431.03(A)(6). This is the only type of executive session in
which negotiations with another party can take place.

7.9.5.7 Purchase, Sale or Lease of Real Property.

A public body may meet in executive session to discuss and consult with its
representatives concerning negotiations for the purchase, sale, or lease of real
property. A.R.S. § 38-431.03(A)(7). This provision does not authorize an
executive session for the purpose of meeting with representatives of the party
with whom the public body is negotiating. For example, a school district violates
open meeting laws by choosing a site for a proposed high school in executive
session. Tanque Verde Unified Sch. Dist. No. 13 of Pima County v. Bernini, 206
Ariz. 200, 208, 76 P.3d 874, 882 (App. 2003). This provision permits the public
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body to instruct its representatives regarding the purchase, sale or lease of real
property. For example, the public body can authorize its representative to
negotiate up to a certain amount. Of course, the final contract must be approved
by the public body in a public meeting.

This provision also allows the public body to "instruct” its representatives. The
discussion in Section 7.9.5.4 of the practice of confirming instructions in public
session and the minute-taking requirements also applies to this Section.

7.10 Public Participation and Access to Meetings.

7.10.1 Public Participation.

While the public must be allowed to attend and listen to deliberations and
proceedings taking place in all public meetings, A.R.S. § 38-431.01(A), the
Open Meeting Law does not establish a right for the public to participate in the
discussion or in the ultimate decision of the public body. Ariz. Att'y Gen. Op.
78-1. Other statutes may, however, require public participation or public
hearings. For example, before promulgating rules, state agencies must permit
public participation in the rule making process, including the opportunity to
present oral or written statements on the proposed rule. See Chapter 11. See also
Section 7.7.7 for a discussion of the authorization (but not requirement) for
public bodies to use an open call to the public.

The Open Meeting Law does not prevent a public body from requiring persons
who intend to speak at the meeting to sign a register so as to permit the public
body to comply with the minute-taking requirements. See Section 7.8.2(6).

7.10.2 Public Access.

The public body must provide public access to public meetings. See A.R.S. §
38-431.01(A). This requirement is not met if the public body uses any procedure
or device that obstructs or inhibits public attendance at public meetings, such as
holding the meeting in a geographically isolated location, in a room too small to
accommodate the reasonably anticipated number of observers, in a place to
which the public does not have access, such as private clubs, or at an
unreasonable time. Relatedly, the public body must ensure that the public can
observe and listen to the full contours of public meetings. For example, a public
meeting in which the public cannot hear discussions by members of the public
body because of the low volume of the microphone or speaker systems would
likely violate the Open Meeting Law.

"All or any part of a public meeting . . . may be recorded by any person in
attendance by means of a tape recorder or camera or other means of sonic
reproduction.” A.R.S. § 38-431.01(F). A public body may prohibit or restrict
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such recordings only if they actively interfere with the conduct of the meeting.
Id.

In addition to complying with the Open Meeting Law, the notice and
accommodations should conform with the provisions of the Americans with
Disabilities Act (ADA), 42 U.S.C. §§ 12101 - 12213. See Section 15.27; see
also section 7.6.3.2 (notice requirements relating to reasonable
accommodations).

7.10.3 Remote Conferencing.

If members of a public body are unable to be present in person at a public
meeting, they may participate by telephone or video or internet conference if the
practice is not prohibited by statutes applicable to meetings of the public body.
Ariz. Att'y Gen. Ops. 108-008, 191-033, 183-135. In addition, nothing prohibits
the public body from allowing people to attend meetings or to address the public
body by telephone or through other telecommunications technology. See A.R.S.
8 38-431(4). In order to comply with the requirements of the Open Meeting
Law, the members of the public body and the public must be able to hear the
member of the public body that is attending by telephone or other technological
device. The public body must also ensure that the members attending by
telephone or other technological device can hear any discussion from the public
body and other persons making statements to the body.

A public body should consider the following guidelines to minimize any
difficulties arising from remote conferencing.
1. Notify the public body and the public by including a statement on the
notice and the agenda that one or more members of the public body
may participate by telephonic, video or internet communications. In the
appropriate notice, insert the following after the first sentence:
"Members of the [name of public body] may attend either in person or
by telephone, video or internet conferencing.”
2. Ensure that the public meeting place where the public body normally
meets has facilities that permit the public to observe and hear all
telephone, video or online communications.
3. Develop procedures to clearly identify members that are
participating by telephonic, video or internet communications.
4. Identify in the minutes of the meeting the members who participated
by telephonic or video communications.

7.11 Quorum.

Arizona statutes generally define a quorum as a majority of the members of a
board or commission. A.R.S. § 1-216(B). In applying the Open Meeting Law,
this definition applies in the absence of a more specific definition.
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7.12 Ratification.

A public body may ratify action previously taken in violation of the Open
Meeting Law. See A.R.S. § 38-431.05(B). Ratification is appropriate when the
public body needs to retroactively validate a prior act in order to preserve the
earlier effective date of the action. For example, a public body may be required
by law to approve its budget by a certain date. If the public body discovered
after the statutory deadline that its earlier approval violated the Open Meeting
Law, it could face serious legal problems. Even if the body met quickly to
properly approve the budget, the approval would not have been made prior to
the statutory deadline. Accordingly, the 1982 amendments permit the public
body to meet and approve retroactively the action previously taken—that is, to
ratify its prior action.

7.12.1 Generally.

Ratification must take place “within thirty days after discovery of the violation
or after such discovery should have been made by the exercise of reasonable
diligence.” A.R.S. § 38-431.05(B)(1). This can be triggered in different ways. A
judicial determination that the public body took legal action in violation of
public meeting laws triggers the thirty-day period. Tanque Verde Unified Sch.
Dist. No. 13 of Pima County v. Bernini, 206 Ariz. 200, 208-210, 76 P.3d 874,
882-884 (App. 2003). However, it is not triggered by letters from attorneys
notifying the board of their intent to challenge the legal action or by filing a
lawsuit. Id. at 209, 76 P.3d at 883.

Ratification merely validates the prior action; it does not eliminate liability of
the public body or others for sanctions under the Open Meeting Law, such as
civil penalties and attorney's fees. Moreover, ratification under the Open
Meeting Law may well fail to resolve other notice failure. For example,
ratification under the Open Meeting Law may not resolve the specific notice
requirements of a zoning or taxation statute.

A public body can take the same legal action at a subsequent properly noticed
public meeting without following the ratification procedure, but the action will
not have the earlier effective date. See Cooper v. Arizona Western Coll. Dist.
Governing Bd., 125 Ariz. 463, 468-469, 610 P.2d 465, 470-71(App. 1980) (“We
find no provision in the Arizona statutes relating to public meetings which
precludes a public body from adopting at a subsequent public meeting action
which was legally ineffective from a previous meeting of the public body.”)

7.12.2 Procedure for Ratification.

The Open Meeting Law provides the following detailed procedure for
ratification under A.R.S. § 38-431.05(B):
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1. The decision to ratify must take place at a public meeting held in
accordance with the Open Meeting Law.

2. Ratification must take place within thirty days after discovery of the
violation or after such discovery should have been made by the exercise
of reasonable diligence.

3. The public notice of the meeting at which ratification is to take place,
in addition to complying with the other requirements of the Open
Meeting Law, see Sections 7.6 and 7.7, must include (a) a description
of the action to be ratified, (b) a clear statement that the public body
proposes to ratify a prior action, and (c) information on how the public
may obtain a written description of the action to be ratified. See Form
7.12.

4. In addition to the notice and agenda of the meeting, the public body
must make available to the public a detailed written description of the
action to be ratified and a description of all prior deliberations,
consultations, and decisions by members of the public body related to
the action to be ratified.

5. The description required under paragraph 4 must be included as part
of the minutes of the meeting at which the decision to ratify was
made.6. The public notice, agenda, and written description discussed in
paragraphs 3 and 4 must be made available to the public at least
seventy-two hours prior to the public meeting.

7.13 Sanctions for Violations of the Open Meeting Law.

7.13.1  Nullification.

All legal action transacted by any public body during a meeting held in violation
of any provision of the Open Meeting Law is null and void unless subsequently
ratified. A.R.S. 8 38-431.05(A). The procedures for ratification are described in
Section 7.12.2. However, the Open Meeting Law does not render null and void
all legal action taken at a meeting at which a violation occurs with respect to a
single improperly noticed agenda item. Ariz. Att'y Gen. Op. 108-001.

The Arizona Supreme Court, however, has held that legal actions taken in
violation of the Open Meeting Law are voidable at the discretion of the court.
Karol v. Bd. Of Educ. Trustees, 122 Ariz. 95, 97, 593 P.2d 649, 651 (1979). In
Karol, the court held that "a technical violation having no demonstrated
prejudicial effect on the complaining party does not nullify all the business in a
public meeting when to conclude otherwise would be inequitable, so long as the
meeting complies with the intent of the legislature.” 1d. at 98, 593 P.2d at 652.
This decision imposes a substantial compliance test and requires a weighing of
the equities before a court will declare an action void. The decision, however,
preceded the 1982 amendment to the Open Meeting Law which specifically
authorized a procedure for ratification. It remains to be seen whether this change
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will cause the court to follow the literal language of the Open Meeting Law.
Nevertheless, serious consequences flow from having an action of a public body
declared void, and the public body should take every precaution to avoid even
technical violations of the Open Meeting Law.

In some cases, the public body may have discussed a matter at an unlawful
meeting, but thereafter met in a lawful open meeting at which it took a formal
vote as its "final action." The Arizona Court of Appeals has held that the
subsequent final action taken at a lawful meeting is not void. Cooper v. Arizona
Western Coll. Dist. Governing Bd., 125 Ariz. 463, 468-469, 610 P.2d 465, 470-
71(App. 1980); Valencia v. Cota, 126 Ariz. 555, 617 P.2d 63 (App. 1980). The
public body taking the final action at the subsequent lawful meeting should
make available at that time the substance of all discussions that took place at the
earlier unlawful meeting. If the public body wishes to preserve the effective date
of the earlier action rather than simply redecide the matter, it must go through
the ratification process. See Section 7.12.

7.13.2 Investigation and Enforcement.

The 2000 Legislature enacted substantial revisions to the Open Meeting Law,
including extensive changes to the investigation and enforcement provisions.
The Attorney General and County Attorneys are authorized to investigate
alleged Open Meeting Law violations and enforce the Open Meeting Law.
A.R.S. § 38-431.06.

The Open Meeting Law specifically provides that the Attorney General and
County Attorneys shall have access to executive session minutes when they are
investigating alleged violations of the Open Meeting Law. A.R.S. § 38-
431.03(B)(4). The Open Meeting Law also provides that disclosure of executive
session information (such as disclosure to the Attorney General) does not
constitute a waiver of the attorney-client privilege and directs courts reviewing
executive session information to protect privileged information. 1d. § (F).

The investigative authority of the Attorney General and County Attorneys was
strengthened by the 2000 Legislature. The Attorney General and County
Attorneys may issue written investigative demands to any person, administer
oaths or affirmations to any person for the purpose of taking testimony, conduct
examinations under oath, examine accounts, books, computers, documents,
minutes, papers and recordings, and require people to file written statements,
under oath, of all the facts and circumstances requested by the Attorney General
or County Attorney. A.R.S. § 38-431.06(B). If a person fails to comply with a
civil investigative demand, the Attorney General or County Attorney may seek
enforcement of the demand in Superior Court.
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“Any person affected by an alleged violation of [the Open Meeting Law], the
Attorney General or the County Attorney for the county in which the alleged
violation ... occurred,” may file suit in superior court against a public body as a
whole to require compliance with or prevent violations of the Open Meeting
Law or to determine whether the law is applicable to certain matters or legal
actions of the public body. A.R.S. § 38-431.07.

Additionally, when the provisions of the Open Meeting Law have been violated,
a court of competent jurisdiction may issue a writ of mandamus requiring a
meeting to be open to the public. A.R.S. § 38-431.04. A writ of mandamus is an
order of the court compelling a public officer to comply with certain mandatory
responsibilities imposed by law.

In 2007, in an effort to increase government awareness and provide the citizens
of Arizona an effective and efficient means to get answers and resolve public
access disputes, legislation expanded the Arizona Ombudsman-Citizens’ Aide
Office to provide free services to citizens and public officials regarding public
access issues. The duties of the Ombudsman include: preparing materials on
public access laws, training public officials, coaching, assisting and educating
citizens, investigating complaints, requesting testimony or evidence, conducting
hearings, making recommendations, and reporting misconduct. A.R.S. § 41-
1376.01.

7.13.3 Civil Penalties.

In addition to suits brought in order to require compliance with, prevent
violations of, or determine the applicability of the Open Meeting Law, “[t]he
attorney general may also commence a suit . . . against an individual member of
a public body for a knowing violation of [the Open Meeting Law].” A.R.S. § 38-
431.07(A). In such a suit, the court may impose a civil penalty not exceeding
five hundred dollars for a second offense, and not exceeding two thousand five
hundred dollars for third or subsequent offenses against each person who
knowingly violates the Open Meeting Law. Id. This penalty can also be assessed
against a person who knowingly aids, agrees to aid or attempts to aid in
violating the Open Meeting Law. Id. This penalty is assessed against the
individual and not the public body, and the public body may not pay the penalty
on behalf of, or otherwise reimburse, the person assessed. Id. If a “person who
might otherwise be liable under [the Open Meeting Law] objected to the action
of the public body and the objection is noted on a public record, the court may
choose not to impose a civil penalty on that person.” Id.

7.13.4 Attorney's Fees.

The court may also order payment of reasonable attorney's fees to a successful
plaintiff in an enforcement action brought under the Open Meeting Law. A.R.S.
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§ 38-431.07(A). Normally those fees will be paid by the state or political
subdivision of which the public body is a part or to which it reports. Id.
However, if the court determines that a public officer knowingly violated the
Open Meeting Law "with intent to deprive the public of information," the court
must assess all of the costs and attorney's fees awarded to the plaintiff against
that public officer or the person who knowingly aided, agreed to aid or
attempted to aid the public officer in violating the Open Meeting Law. Id. As in
the case of an award of civil penalties, the public body may not pay such an
award of attorney's fees assessed against the public officer individually. See id.

7.13.5 Expenditure for Legal Services by Public Body Relating to the
Open Meeting Law.

A public body may not retain counsel or expend monies for legal services to
defend an action brought under the Open Meeting Law unless the public body
has legal authority to make such an expenditure pursuant to other provisions of
law and it approves the expenditure at a properly noticed open meeting prior to
incurring the obligation. A.R.S. § 38-431.07(B).

7.13.6 Removal From Office.

If the court determines that a public officer knowingly violated the Open
Meeting Law "with intent to deprive the public of information,” the court may
remove the public officer from office. A.R.S. § 38-431.07(A).
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Frequently Asked Questions

1. What is the open meeting law?

The open meeting law is a set of statutes that seeks to ensure government
transparency and accountability by opening government collective decision-
making to the public. The open meeting does not include everything that can
and cannot be done in a meeting.

2. Who must comply with the open meeting law?

Public bodies must comply with the open meeting law. A.R.S. § 38-431.01(A).
Public bodies are essentially governmental, multi-member, decision-making
entities. Public body is specifically defined in statute as
the legislature, all boards and commissions of this state or
political subdivisions, all multimember governing bodies of
departments, agencies, institutions and instrumentalities of this
state or political subdivisions, including without limitation all
corporations and other instrumentalities whose boards of
directors are appointed or elected by this state or political
subdivision. Public body includes all quasi-judicial bodies and
all standing, special or advisory committees or subcommittees
of, or appointed by, the public body. Public body includes all
commissions and other public entities established by the
Arizona Constitution or by way of ballot initiative, including
the independent redistricting commission, and this article
applies except and only to the extent that specific
constitutional provisions supersede this article.
A.R.S. § 38-431(6).

3. What actions are required to occur in public at open meetings?

All legal actions of a public body must occur at open meetings. A.R.S. § 38-
431.01(A). A legal action, while it sounds formal or legalistic, is simply any
collective decision made by a public body. Legal action is specifically defined
as “a collective decision, commitment or promise made by a public body
pursuant to the constitution, the public body's charter, bylaws or specified scope
of appointment and the laws of this state.” A.R.S. 8 38-431(3).

4. Do committees and subcommittees have to comply with the open meeting
law?
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Yes. Public bodies must comply with the open meeting law. A.R.S. § 38-
431.01(A). The definition of public body includes “all standing, special or
advisory committees or subcommittees of, or appointed by, the public body.”
AR.S. § 38-431(6). Advisory committee and subcommittee are defined to mean
any entity, however designated, that is officially established,
on motion and order of a public body or by the presiding
officer of the public body, and whose members have been
appointed for the specific purpose of making a
recommendation concerning a decision to be made or
considered or a course of conduct to be taken or considered by
the public body.
A.R.S. § 38-431(2).

5. When is it appropriate for a public body to hold an emergency meeting?

A public body may hold an emergency meeting when there exists an “actual
emergency.” A.R.S. § 38-431.02(D). “Actual emergency” is not defined in
statute. The Attorney General has said that “[a]n actual emergency exists when,
due to unforeseen circumstances, immediate action is necessary to avoid some
serious consequence that would result from waiting until the required notice
could be given.” Section 7.6.5 of the Attorney General’s Agency Handbook.

6. What must be included on an agenda?

An agenda must include “the specific matters to be discussed, considered or
decided at the meeting.” A.R.S. § 38-431.02(H). Further, agendas should
“contain such information as is reasonably necessary to inform the public of the
matters to be discussed or decided.” A.R.S. § 38-431.09(A).

The agenda (or particular portions of an agenda) for an executive session must
include “the provision of law authorizing the executive session.” A.R.S. § 38-
431.02(B). It need not be as specific as regular agenda items; however, it must
“provide more than just a recital of the statutory provisions authorizing the
executive session.” A.R.S. § 38-431.02(1).

7.  Where must a public body post its meeting notices?

It depends on what type of public body. See A.R.S. 8 38-431.02. Public bodies
for public bodies of the State (and charter school governing bodies), counties,
and school districts must have a statement on the entity’s website explaining
where all meeting notices will be posted. The entity must then publish notice
for each meeting on its website, publish notice in each location indicated in the
web statement, and provide “additional notice as is reasonable and practicable.”
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Public bodies for municipalities have option to post the statement and individual
meeting notices on their website or a website “of an association of cities and
towns.”

Public bodies for special taxing district are not required (but are recommended
by the Ombudsman’s office) to post the statement and individual meeting
notices online. If the entity chooses to forgo posting on its website, it must “file
a statement with the clerk of the board of supervisors stating where all public
notices of their meetings will be posted and shall give additional public notice as
is reasonable and practicable as to all meetings.”

8.  Where must a public body post an agenda?

The open meeting law does not specifically require a public body to publicly
post its agenda. Instead, the open meeting law requires that meeting notices
“include an agenda of the matters to be discussed or decided at the meeting or
information on how the public may obtain a copy of such an agenda.” A.R.S. §
38-431.02(G). We strongly suggest that public bodies either combine meeting
notices with meeting agendas or post meeting agendas on their websites.

9. Does the public have a right to speak during a meeting?

The public does not have a right to speak or disrupt the meeting; however, the
public body may allow comment from the public via a call to the public. See
A.R.S. § 38-431.01(H) and see question 10.

10. Is the public body required to have a call to the public?

A call to the public is not mandatory, but the public body may put a call to the
public on their agenda. See A.R.S. § 38-431.01(H).

11. Is the public body required to answer questions from the public during an
open meeting?

The public body may answer questions from the public, if the item is properly
listed on the agenda, but the open meeting law does not require it to do so.

12. What is required to be included in the minutes of an open session?

The minutes of an open session must include the date, time and place of the
meeting, members present and absent, a general description of the matters to be
considered, an accurate description of the legal action, the names of members
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who propose each motion, the names of people making statements or presenting
material to the public body and a reference to the legal action about which they
made statements or presented material.

13. Is the public body required to approve the minutes (or a recording)?

No. The open meeting law does not require a public body to approve meeting
minutes.

14. Is a public body required to post its meeting minutes (or a recording)?

No. The open meeting law does not require a public body to post its minutes
publicly; however, it does require the public body to make minutes (or a
recording) "available for public inspection three working days after the meeting”
unless an exception applies. A.R.S. § 38-431.01(D). Public bodies for cities
and towns with populations of over 2,500, however, do have web posting
requirements.

A public body for a city or town with a population of over 2,500 (excluding
subcommittees and advisory committees) must post on its website, if applicable,
“a statement describing the legal actions taken by the public body” or a
recording within three working days after the meeting. A.R.S. § 38-
431.01(E)(1)

Additionally, a public body for a city or town with a population of over 2,500
must post on its website, if applicable, approved minutes of city or town council
meetings within two working days following the approval of the minutes.
A.R.S. § 38-431.01(E)(2)

Lastly, a subcommittee or advisory committee for a city or town with a
population of over 2,500 must post on its website, if applicable, “a statement
describing legal action” or a recording within ten working days after the
meeting. A.R.S. § 38-431.01(E)(3)

15. Can board members discuss their views with the public outside of an open
meeting?

Yes. Members of a public body may discuss their views with members of the
public so long as the communication is not principally directed at or directly
given to other board members and there is no plan to engage in collective
deliberation to take legal action. A.R.S. §838-431.09(B); Op.Atty.Gen. No. 107-
013.
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16. If a public body violates the open meeting law, how does the public body
fix the error?

If the public body violates the open meeting law, it can ratify that legal action by
following the procedure in A.R.S. § 38-431.05.

17. What are the penalties for violating the open meeting law?

Knowing violations of the open meeting law may result in a civil penalty of up
to $500 for the second violation and up to $2,500 for each successive violation.
The court may also order appropriate equitable relief. A court can impose the
penalties against individual members of a public body. If it does so, the public
body cannot pay the penalty or reimburse the member for it. A court may also,
depending on the member’s intent, assess a member of a public body with “all
of the costs and attorney fees” and remove the member from office. A.R.S. §
38-431.07 (A).
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Legal Authority

Public Bodies

The provisions of the Open Meeting Law apply to all public bodies. A public
body is defined in A.R.S. § 38-431(6).

For purposes of open meeting law, community hospital association was not
“institution of the state or a political subdivision” thereof; association was not
creation of law itself, but rather creation of group of private individuals acting
together as authorized by statutes governing creation of private nonprofit
corporations. Prescott Newspapers, Inc. v. Yavapai Community Hosp. Ass'n
(App. Div.1 1989) 163 Ariz. 33, 785 P.2d 1221, review denied.

Under the definition set forth in A.R.S. § 38-431(6), the Board of Trustees
appointed to administer the Northern Arizona Public Employees Benefit Trust
constitutes a multimember governing body of an instrumentality of one or more
political subdivisions and must comply with the requirements of the Arizona
open meeting law. Ariz. Att’y Gen. Op. 107-001.

Corporate boards of charter school operators generally are not “public bodies”
subject to Arizona's open meeting law; however, because the open meeting law
applies to charter school governing boards, if a quorum of the charter school
governing board discusses charter school business at a meeting of the corporate
board of the charter school operator, the open meeting law applies to that
discussion. Ariz. Att’y Gen. Op. 100-009.

Advisory committees created by the Governor pursuant to executive order are
not public bodies and are not subject to the open meeting law. A.R.S. 88§ 38-431,
41-106. Ariz. Att’y Gen. Op. 192-007.

Community hospital association subject to the open meeting law despite being
“a non-profit private corporation.” “Because the Association's board is selected
by the District's residents, we believe that it constitutes a corporation ‘whose
[board] of directors [is] appointed ... by the political subdivision’ within the
definition of a public body subject to the Open Meeting Law.” Ariz. Att’y Gen.
Op. 184-091.

Where tenured faculty member has a hearing pursuant to personnel grievance
proceedings in the state university system, the open meeting law would apply
because, if the university president's recommendation is appealed, the staff
grievance and appeals committee could be construed as an advisory committee
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to the board of regents, a multi-member public body subject to the open meeting
law. Ariz. Att’y Gen. Op. 184-077.

The employees benefit trust, which is governed by a board of trustees appointed
by the governing board of the Mammoth/San Manuel Unified School District, is
a public body and therefore is subject to provisions of the open meeting law.
Ariz. Att’y Gen. Op. 183-018.

Any scheme or device designed to circumvent the purposes of the Open Meeting
Law would be subject to close scrutiny, and would constitute a violation
subjecting the governing body and participating members to the sanctions
provided for in the open meeting law. Ariz. Att’y Gen. Op. 183-025.

Whether a meeting is in violation of the open meeting law depends upon the
substance of the matters discussed, not the label given to the meeting or the
location of the meeting. Ariz. Att’y Gen. Op. 179-4.

The open meeting law requires that all proceedings before the tribunals,
including their deliberations, must be conducted in an open meeting and that any
member of the public, including “interested parties” may attend. Ariz. Att’y
Gen. Op. 178-245.

The open meeting law applies only to multi-member bodies; i.e., bodies
containing three or more members, and therefore, single heads of agencies,
during course of conducting their official business in such capacity, are not
“governing bodies” capable of taking “legal action” and are not, therefore,
subject to the open meeting law. An agency which is under direction of a single
person is not entirely exempt from the open meeting law, and it is likely that the
agencies will contain advisory councils or other bodies which fall within the act.
Ariz. Att’y Gen. Op. 75-7.

The open meeting law applies to a board appointed by governing bodies of
various political subdivisions to administer employee benefits program. Ariz.
Att’y Gen. Op. 107-001.

Executive Sessions

Arizona courts have strictly construed the seven authorized executive session
topics because their legislative charge is to "promote openness in government,
not to expand exceptions which could be used to obviate the rule." See Fisher v.
Maricopa County Stadium Dist., 185 Ariz. 116, 124, 912 P.2d 1345, 1353 (App.
1995).
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Executive sessions for discussion or consideration of personnel matters,
including salaries, with respect to a public officer, appointee, or employee of
any public body is limited to discussions relating to individual employees, not
with respect to all or a class of employees, and, therefore, is not applicable to
budget discussions. Ariz. Att’y Gen. Op. 181-058.

Evaluation and review of the superintendent’s job performance was a personnel
matter that school board could elect to discuss in executive session unless the
superintendent requested the discussion occur at an open meeting; the decision
to hold an executive session must be made on a case-by-case basis by means of
a majority vote. Ariz. Att’y Gen. Op. 181-090.

The open meeting law is applicable to school board committees regardless of
whether such committees are composed of school board members, and executive
sessions of such committees are permissible only for the limited purposes
enumerated in 8 38-431.03. Ariz. Att’y Gen. Op. 180-202.

School board violated open meeting law when, in executive session, it decided
to appeal trial court's ruling in an employment case, as decision to appeal was a
“legal action,” in that it transcended discussion or consultation and entailed a
commitment of public funds. Johnson v. Tempe Elementary School Dist. No. 3
Governing Bd. (App. Div.1 2000) 199 Ariz. 567, 20 P.3d 1148, as amended,
review denied.

Legal Action

School board violated open meeting law when, in executive session, it decided
to appeal trial court's ruling in an employment case, as decision to appeal was a
“legal action,” in that it transcended discussion or consultation and entailed a
commitment of public funds. Johnson v. Tempe Elementary School Dist. No. 3
Governing Bd. (App. Div.1 2000) 199 Ariz. 567, 20 P.3d 1148, as amended,
review denied.

Deliberations by a majority of a public body in respect to a matter that
foreseeably could come to a vote by that body constitutes “legal action” for
purposes of the open meeting law. Valencia v. Cota (App. Div.1 1980) 126 Ariz.
555, 617 P.2d 63.

Open meeting law does not permit governing board of public body to take legal
action while in executive session, whether or not session was called for purpose
of taking such legal action. Cooper v. Arizona Western College Dist. Governing
Bd. (App. Div.1 1980) 125 Ariz. 463, 610 P.2d 465.
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Formulation of a board of education's intention not to offer a contract to
probationary teachers is a “legal action” within meaning of the open meeting
law and must be taken during a public meeting in conformance with that law.
Karol v. Board of Ed. Trustees, Florence Unified School Dist. Number One of
Pinal County (1979) 122 Ariz. 95, 593 P.2d 649.

Election of officers for the state retirement system investment advisory council
constitutes legal action and must take place in a public session for which proper
public notice has been given pursuant to the open meeting law. Ariz. Att’y Gen.
Op.78-97.

Legal action, as defined in this section extends beyond mere formal act of
voting; discussions and deliberations by governing body members prior to final
decision are an integral and necessary part of any “decision, commitment or

promise” and are included within the definition of “legal action.” Ariz. Att’y
Gen. Op. 75-8.

Meetings

The definition of "meeting” under A.R.S. 8 38-431 includes the gathering of a
quorum of a public body through technological devices and would encompass
serial communications of a quorum of the public body through the Internet or
other online medium. Measures must be taken, however, to provide clear notice
to the public about when the Board will be deliberating in its online meeting and
to facilitate the public's access to the meeting. Ariz. Att’y Gen. Op. 108-008.

In 2018, the Legislature amended the definition of “meeting” in A.R.S. § 38-431
to include “[a] one-way electronic communication by one member of a public
body that is sent to a quorum of the members of a public body and that proposes
legal action” and “[a]n exchange of electronic communications among a quorum
of the members of a public body that involves a discussion, deliberation or the
taking of legal action by the public body concerning a matter likely to come
before the public body for action.”

The “political caucus” exception to the open meeting law applies to partisan-
elected public bodies in the exercise of their purely legislative functions; scope
of permissible caucus activity is limited to considering party policy, with respect
to a particular legislative issue, and the discussion must be limited to
considering matters of party policy and cannot be used to reach a collective
decision, commitment, or promise by members of the caucus when that
membership constitutes a quorum of the public body. Ariz. Att’y Gen. Op. 183-
128.
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Substantial Compliance

Court must determine whether there has been substantial compliance with open
meeting law by reviewing the whole of the proceeding, rather than its several
parts. Carefree Imp. Ass'n v. City of Scottsdale (App. Div.1 1982) 133 Ariz.
106, 649 P.2d 985.

Substantial compliance with provisions of open meeting law with respect to
termination proceedings before personnel board will satisfy requirements of
those provisions when a technical violation has no demonstrated effect on a
complaining party. City of Flagstaff v. Bleeker (App. Div.1 1979) 123 Ariz.
436, 600 P.2d 49.

Electronic Communications

E-mail communications among a quorum of the board are subject to the same
restrictions that apply to all other forms of communications among a quorum of
the board. E-mails exchanged among a quorum of a board that involve
discussions, deliberations or taking legal action on matters that may reasonably
be expected to come before the board constitute a meeting through technological
means. While some unilateral e-mail communications from a board member to a
quorum would not violate the open meeting law, a board member may not
propose legal action in an e-mail. See A.R.S. § 38-431(6). Finally, a quorum of
the board cannot use e-mail as a device to circumvent the requirements in the
open meeting law. Ariz. Att’y Gen. Op. 105-004.
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Presentation Overview

* Purpose: Legislative History/Policy ® I
— Why do | have to follow the OML? J

* Definitions/Meeting Requirements

— What is the OML? Does the law apply to me?
How does it apply to me?

e Violations/Penalties
— What happens if | violate the OML? \\

* Resources

— Who can | talk to when | have an
OML question?
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Training Materials
What Are Your Responsibilities?
A.R.S. § 38-431.01(G)

The clerk must conspicuously post

open meeting law materials prepared and
approved by the attorney general on their
website.

A person elected or appointed to a public body
shall review the open meeting law materials at
least one day before the day that person takes
office.
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What is the Open Meeting Law?
A.R.S. §§ 38-431 — 38-431.09

An Act mandating open deliberations and
proceedings to the public and prohibiting
public bodies from making decisions in
secret.
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Purpose of the Open Meeting Law
A.R.S. § 38-431.09

“It is the public policy of this state that
meetings of public bodies be conducted
openly and that notices and agendas for
those meetings contain such information as
IS reasonably necessary to inform the

public of the matters to be discussed or
decided.”

Interpret the OML in favor of open and
public meetings.
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Purpose of the Open Meeting Law

e This statement guides the public body when
structuring a Council meeting, advisory group,
subcommittee or work session and offers a
reminder that any ambiguity in the law should
favor transparency to the public.

 When in doubt, be open to the public!
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Purpose of Open Meeting Law -
Legislative History

Arizona State Capitol, Feb. 2012 (C. Werther)
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Purpose of the Open Meeting Law

Legislative History
e Enactment: Laws 1962, Ch. 138, Sec. 2

— Interpretation based on Attorney General
Opinions (as reported in Ariz. Att’y Gen. Op. 75-7)

* Ariz. Att'y Gen. Op. 62-18 (school board exec session).

e Ariz. Att'y Gen. Op. 63-40 (application to Merit System
Council).

* Ariz. Att'y Gen. Op. 66-18 (application to Indian Affairs
Comm’n).

e Ariz. Att'y Gen. Op. 73-9 (Board of Regents exec
session).
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Purpose of the Open Meeting Law

Legislative History
e Amended: Laws 1974, Ch. 196, Sec. 1

— Expanded definition of governing bodies;
— Added definition of “legal action;”

— Required taking of written minutes;

— Added public notice requirements;

— Clarified executive sessions;

— Added provisions relating to violations and
exceptions.
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Purpose of the Open Meeting Law
Legislative History

* Highlights of other revisions:

— Laws 1978, Ch. 86 Expanding scope to include
advisory committees.

— Laws 1982, Ch. 278 Revising provisions relating to
notice, agenda, executive session and penalties.

— Laws 2000, Ch. 358 Expanded “meeting” to
include technological devices; investigation
process for violations.
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Purpose of the Open Meeting Law
Legislative History

e Highlights of other revisions (continued):

— Laws 2006, Ch. 294 Some jurisdictions required to
post notices/agendas on web sites.

— Laws 2008, Ch. 135 Specifying a member of a public
body is not subject to OML when expressing an
opinion through media, with certain restrictions.

— Laws 2010, Ch. 88 Requiring posting of notices online.

— Laws 2018, Ch. 229 Requires formal record of motions
and votes; establishes new penalties for individual
members who violate OML.
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Why do | have to follow the OML?

* As a public official, you have a responsibility to
abide by the law.

The public the right to attend and listen to how
public business is being conducted; avoid
decisions being made behind closed doors.

Promotes accountability by encouraging
responsive and responsible actions.

Maintains integrity and builds trust between you
and the people you were elected/appointed to
r epr es ent. League of Arizona
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How Do | Know If the
Open Meeting Law Applies??

WWW.AZILEAGUEIDRG



How Do | Know If the OML Applies??
A.R.S. § 38-431 (Definitions)

The Open Meeting Law applies IF:
* You a Public Body; AND
* You are Meeting.
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What is a Public Body?
A.R.S. § 38-431(6)

The legislature, all boards and commissions of
this state or political subdivisions, all
multimember governing bodies of departments,
agencies, institutions and instrumentalities of this
state or political subdivisions, including without
limitation all corporations and other
instrumentalities whose boards of directors are
appointed or elected by this state or political
subdivision.
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A city or town is a public bodly.




What is a Public Body?
A.R.S. § 38-431 (6)

Public body includes all quasi-judicial
bodies and all standing, special or

advisory committees or subcommittees
of, or appointed by, the public body.
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What is a Public Body?

Advisory Committee or Subcommittee
A.R.S. § 38-431(1)

Any entity, however designated, that is officially
established, on motion and order of a public body
or by the presiding officer of the public body, and
whose members have been appointed for the
specific purpose of making a recommendation
concerning a decision to be made or considered or
a course of conduct to be taken or considered by
the public body.
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What is a Public Body?
Advisory Committee or Subcommittee

“Any entity, however designated...”

* |sthe public body or presiding officer
officially establishing the committee? v

* |sthe committee tasked with providing a
recommendation to the public body about a
decision or course of conduct? v/

If yes to both questions = PUBLIC BODY
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What is a Public Body?
Advisory Committee or Subcommittee

Does OML apply if members of the Council are
serving on the subcommittee?

* YES, the OML applies regardless of whether
or not the subcommittee is made up of
council members, in whole or in part. Ariz.
Att’y Gen. Op. 180-202
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How the Open Meeting Law Applies
A.R.S. § 38-431 (Definitions)

1. Are you a Public Body? YES

— Includes advisory/subcommittee.

2. Are you Meeting? «

— Is a quorum of the public body gathering?

— Is the quorum taking legal action?
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What is a Meeting?
A.R.S. § 38-431 (4)

The gathering, in person or through
technological devices, of a qguorum of
members of a public body at which they
discuss, propose or take legal action,
including any deliberations by a quorum
with respect to such action.
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How the Open Meeting Law Applies
A.R.S. § 38-431 (Definitions)

% Is there a quorum of the public body
gathering?

** A quorum is a majority of the full
membership of the Council. See A.R.S. § 1-
216(B)

\/

** Unless otherwise noted in statute or governing
documents.

** How is a quorum affected by vacancies or
disqualifications?
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How the Open Meeting Law Applies
A.R.S. § 38-431 (Definitions)

Vacant positions may not reduce the quorum
requirement.

E.g., A seven-member council with two
vacant seats (five seated members) still
requires four members for a quorum.

E.g., A six-member council with one
vacancy (five seated members) still
requires four members for a quorum.

League of Arizona

A A\
Cities ap Towns
WWW.AZLEAGUE.ORG




How the Open Meeting Law Applies
A.R.S. § 38-431 (Definitions)

What about disqualification due to a
conflict of interest?

 Adisqualified member present at the meeting
may not be counted for quorum purposes to
discuss or decide the particular matter for which
the member is disqualified.

E.g., A seven-member council has four members present but one
member has declared a conflict. The council cannot proceed on
that matter until another member attends. See Croaff v. Evans, 130
Ariz. 353, 356, 636 P.2d 131, 134 (App. 1981).
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How the Open Meeting Law Applies
A.R.S. § 38-431 (Definitions)

What if a majority of the council is
disqualified so it is impossible to convene a
guorum?

 The disqualified members must disclose on
the record why they are disqualified but may
proceed to act as if there were not
disqualified. See A.R.S. § 38-508(B)
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Splintering the Quorum " t"l

Separate or serial discussions with a majority of
the members of the public body is prohibited.

* |n-person, e-mail, skype, chat, messenger, etc.
* Telephones, including text messaging
* Polling

e Staff

— Cannot direct staff to communicate in
violation of open meeting law.
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Social Event %
39

If more than a quorum will be present at a function,
outing, etc., a best practice is to post a “courtesy
agenda” announcing:

e The event;
e A quorum may be present; and

e A statement that no business of the Council will be
discussed and no action will be taken.

A courtesy agenda is NOT required.
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What is a Meeting?
A.R.S. § 38-431 (4)

The gathering, in person or through
technological devices, of a quorum of
members of a public body at which they
discuss, propose or take legal action,
including any deliberations by a quorum
with respect to such action.
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What is a Meeting? L

Electronic Communications
A.R.S. § 38-431 (4) ay

A meeting includes:

* A one-way electronic communication sent from
one member of a public body to a quorum of
the members and that proposes legal action;
and

* An exchange of electronic communications
among a quorum of the members of a public
body that involves a discussion, deliberation or
legal action on a matter that may likely come
before the body.
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E-Mail, Texting, & Other Electronic
Communications

e OML restrictions apply — the law includes gathering
of a quorum through technological devices.

* The type of medium doesn’t negate the effect of the
law - emails, phone, texts, chat, skype, messenger,
instant messaging — these are all technological

devices. D Q
ifﬁ*wi w“&fi

See Ariz. Att’y Gen. Op. 105-004.
Codified by Laws 2018, Ch. 229 (H.B. 2065)
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E-Mail, Texting, & Other Electronic
Communications

e Avoid using devices among a quorum to
discuss, deliberate, or propose legal action on
a matter that may reasonably be expected to
come before the Council.

— Do not propose legal action.

— Do not use technological devices to circumvent
the requirements in the OML.

See Ariz. Att’y Gen. Op. 105-004
Codified by Laws 2018, Ch. 229 (H.B. 2065)
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Social Media Considerations [J#

If a complaint is filed alleging that you used social media to circumvent
the open meeting law, the Attorney General must determine if you
were “meeting:”

* Isitagathering?
— Social media platforms are electronic communications.

 Was there a gathering of the quorum on social media?
— Are a quorum of council members your “friends” or “followers”?
— Is the public able to access your online community or is it limited?

 Were you discussing legal action?

— Is the platform used to share neutral information or are you posting opinions
and ideas about various issues?

— Did other council members comment on your posts? Did you exchange
comments with them?
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Social Media Best Practices &«A

Best Practices

e Don’t “friend” or “follow” other members of the council;
or be selective about which pages to follow (personal v.
professional).

* |f you choose to “friend” or “follow” other council
members, do not post about any council business.

* Don’t comment on their posts or “friends of friends”
posts of other council members if the matter relates to
council business (legal action).

* Don’t create message groups that include a quorum of
the council about matters relating to city/town.
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What is a Meeting?
A.R.S. § 38-431 (4)

The gathering, in person or through
technological devices, of a quorum of
members of a public body at which they
discuss, propose or take legal action,
including any deliberations by a quorum
with respect to such action.
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What is Legal Action?
A.R.S. §§ 38-431 (3), 38-431.01(A), 38-431.03

A collective decision, commitment or
promise made by a public body pursuant to
the constitution, the public body's charter,
bylaws or specified scope of appointment
and the laws of this state.

All LEGAL ACTION of public bodies shall
occur during a public meeting.
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What is Legal Action?
A.R.S. §§ 38-431 (3), 38-431.01(A), 38-431.03

LEGAL ACTION o=

All discussions,
deliberations,
considerations, or
consultations that may
foreseeably require
final action or a final

decision by the public
body.
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How Do | Know If the OML Applies??
A.R.S. § 38-431 (Definitions)

The Open Meeting Law applies IF:
* You a Public Body; AND
* You are Meeting.
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How the Open Meeting Law Applies

A city or town (or subcommittees) is a public body.
 Are you meeting?
— Is there a guorum (majority of members) gathering?

* |n person, by phone, some type of online medium such as Skype,
chats, e-mail, or any combination of these, etc.

— Are you discussing, proposing or taking legal action?

* |s the matter being discussed, deliberated or proposed something
that could result in final action by the Council?

* |s the matter within your scope of work or purpose as a public body
stemming from the Constitution, state and local laws or IGA?

— |If the answer is yes to the underlined questions, it’s a meeting.

Public Body + Meeting = OPEN MEETING LAW APPLIES
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Is it a Meeting?

Is there a
guorum?

Are you discussing,
proposing or
taking legal

action?

This IS a
— meeting
under OML
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Examples — Seven-member
Council

Is it a “meeting” if:

Four members discuss a Council matter by phone?

Two members in-person discussing a Council matter
with two members on the phone?

At least four members are on an email discussing a
Council issue?

League of Arizona
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Examples — Seven-member
Council

Is it a “meeting” if:

* Four members at a social event discussing matters
unrelated to the Council (not legal action).

e Three members are texting each other discussing a
Council matter?
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Examples — Seven-member Council
Splintering the Quorum

Is it a “meeting” if:

* One of the three members on the phone texts a fourth
member about the discussion of Council business?

e Two members discuss Council business via email with all
six members copied on the email?

e Three members discuss Council issues via email and ask a
staff member to forward the discussion to a fourth
member?
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Examples: Staff E-Mail M

Is it a violation of the OMLL if:

* A Council member asks staff for a copy of legislation and
copies the Council on the email?

* A Council member hits reply all and asks for a copy of the
AG Opinion relating to the legislation?

e A Council member hits reply all and suggests the Council
file a lawsuit against the legislation?
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Examples: Staff E-Mail

Is it a violation of OML if:

* A member of the public e-mails the Council and there are no
further e-mails among members of the Council?

* A Council member requests information from staff for specific
information and the other members are copied on the e-mail?

— The staff member replies to the full Council?

— Members reply-all to a staff member’s communication and ask
for more information?
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Recap: What is a Meeting?

e If all the requirements of what constitutes a meeting
are met, as a public body the open meeting law
applies to you in your capacity as a public officer.

e Remember the purpose of the OML: public policy for
open meetings to inform the public about matters to
be discussed or decided.

— You are their representative — the OML grants the public
the right to attend and listen to the meetings.

— They want to hear your voice, understand your
deliberations, and know who is influencing your decisions
about matters involving the city or town.
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Who Can | Talk To??? 9

e Other Council members if: [

— There is less than a qguorum and no effort to
circumvent the law by splintering the quorum.

* Best Practice: Avoid using electronic mediums if
discussing Council business — too easy to accidentally
transmit to other members.

— Not discussing matters coming before the Council (no
legal action).

e Staff, including Attorney

e Constituents

— May copy the full Council on responses— be careful
that no one hits “Reply All” and begins a discussion.
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AG Opinion & Legislative Changes

Regarding Communications to the Press
A.R.S. § 38-431.09(B)

AG’s office stated that the OML does NOT
prohibit a member of a public body from
speaking to the media (Ariz. Att'y Gen. Op. 107-
013).

2008 Legislation: Public officials may express

opinion publicly if it is not principally directed at
another member and is not part of a concerted
plan to engage in collective deliberation.
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Council Meeting Map

DISCLOSURE EXECUTIVE
STATEMENT HEGERL VI SESSION

ACCESSIBILITY
NOTICE BY THE PUBLIC MINUTES

AGENDA MEETING VIOLATIONS
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Pre-Meeting Requirements

Disclosure Statement

e Tells the public where all meeting notices will be
posted

Notice of the Meeting

e Members
e Public

Agenda

Cltles Towns
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Notices Generally
A.R.S. § 38-431.02

* Why do we post notices?
— Makes it possible for the public to attend the meeting;

— Informs the public of when and where the meeting will
be held; and

— Provides the means for how the public will get
information regarding matters under consideration.
Without notice, the goal of exposing public
decision-making would be thwarted. See Carefree
Improvement Ass’n. v. City of Scottsdale, 133 Ariz.
106, 649 P.2d 985 (Ariz. App. 1982).
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Notices Generally
A.R.S. § 38-431.02

* Notices are a two step process:

1. Disclosure Statement
2. Public Notice of Each Meeting

2
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Disclosure Statement of Notices
A.R.S. § 38-431.02(A)(4)

* Conspicuously post a disclosure statement
identifying the physical and electronic locations
where public notices of meetings will be
displayed. The notification location must have:

— Reasonable access by the public.

— Normal business hours, not geographically isolated,
no limitations on access or be difficult to find.

Public bodies must post disclosure statement on
their websites.

League of Arizona

AR A\
Cities gDTowns
WWW_AILEAGUE.DRG



Notices Generally
A.R.S. § 38-431.02

Contents

* Date, time, and place of meeting (including
the street address of the building and room
number or any other specific identifying
information).
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Public Notice of a Meeting < NomcE

OF

A.R.S. § 38-431.02(C),(G) EARING

 Must be posted at least 24 hours before
the meeting.

e Excludes Sundays and holidays;

* Includes Saturdays ONLY IF the public has
access to the physical and electronic posted
locations.

League of Arizona
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Public Notice of a Meeting < NomcE
A.R.S. § 38-431.02(C),(G) HEARING

OF

Must include the agenda or where the public
can obtain the agenda.

Post on website and the location(s) identified
in the Disclosure Statement.

Provide “additional notice” of meetings as is
“reasonable and practicable.”

— News releases, e-mailing notices, newsletters,
public access TV announcements,
publications, etc.

Three Exceptions to 24-Hour Notice
Requirement...
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Public Notice

Exception to 24 Hour Notice
A.R.S. § 38-431.02(D)

* Emergency Exception
— Requires actual emergency.

— “Notice as is appropriate to the
circumstances.”

— Must post public notice and agenda
within 24 hours.

League of Arizona
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Public Notice

Exception to 24 Hour Notice
A.R.S. § 38-431.02(E)

* May recess and reconvene properly posted
meeting within 24 hours.

— But prior to recess--must announce time
and place of resumption, OR

— Method by which such notice will
be given.

Lg of Ariz
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Public Notice

Exception to 24 Hour Notice
A.R.S. § 38-431.05(B)

e Ratification of prior legal action.

—Posting is required 72 hours before
meeting.

Lg of Ariz
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Agendas
A R.S. § 38-431.02(H)

Time, Date, Place of Meeting.

e Must list the specific matters to be discussed,
considered or decided at the meeting. Action
may only be taken (discussed or considered) on
listed items. Discussing items not listed on the
agenda is an OML VIOLATION!

e Agendas must contain such information as is
reasonably necessary to inform the public of the
matters to be discussed or decided.

* |f there is doubt, all questions should be
resolved in favor of greater disclosure of
information!

League of Arizona

Al 4 Pal
Cities % Iowns
WWW.AZLEAGUE ORG



Agendas
A.R.S. § 38-431.02(H)

Contents

¢ Specific matters to be discussed, considered or
decided at the meeting.

4

IH

/

% “old business”

/

** Do not use generic agenda items topics such as:
-
s “other matters” 4

s “personne
-
/%

* “new business”
—
e
-

League of Arizona
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Agendas
A.R.S. § 38-431.02

Thurston v. City of Phoenix, 157 Ariz. 343 (App. 1988) |\

The City was sued for violating the open meeting law (OML) \—
because the council discussed the annexation of a particular parcel
of land that was not listed on the agenda as a specific item(ltem
22c). The Court rejected the City’s assertions that the other
annexation items on the agenda sufficiently included Item 22c. The
Court found the City had failed to properly include Item 22c on the
agenda, which resulted in a lack of notice to anyone affected by the
parcel that was annexed. The Court affirmed the judgment of the
trial court setting aside Phoenix Ordinance G—-2700, adopted on
November 21, 1984, by which over nine square miles were annexed
by the city.

League of Arizona
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Agendas %S,
A.R.S. § 38-431.02 €18=5):

Ariz. Att’y Gen. Op. 179-192 =

A question was raised whether a school board can take action on an
item not published on its agenda when a majority of the members
present vote to add a new item. The Attorney General opined that a
school board cannot introduce and take action on an item which is
not on the published agenda, even if a majority of the members
present vote to add a new item. The law requires subject matter
notice 24 hours in advance. If the posted notice to the public must
be changed to reflect additional matters to be considered by the
school board, the meeting must either be postponed or the ‘actual
emergency’ justifying less than 24 hours' notice must be explained
in the notice given or in the minutes of the meeting at which the
actual emergency arises.

League of Arizona
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Agendas: Reports on Current Events
A.R.S. § 38-431.02(K)

* Presiding officer, chief administrator or a member
of the public body may present brief “summary of
current events.”

* Provided:

— The summary is listed on the agenda (and the person
giving the summary).

— The public body does not propose, discuss, deliberate
or take legal action at that meeting on any matter in
the summary unless the specific matter is
properly noticed for legal action.

League of Arizona

One person reporting on the current events;
no further discussion allowed!
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Agendas: Reports on Current Events
A.R.S. § 38-431.02(K)

 What happens if the Report is issued by someone other than
the proper official?

— This is not a Report on Current Events and does not fall within
the statutory provision authorizing the summary (likely OML
violation).

e (Cannot use the Current Event Report as a means to discuss
other reports (e.g. “Police Department Report, Fire
Department Report, or “Executive Director Report.”). Instead
these need to be separately listed agenda items containing
information that is reasonably necessary to inform the public
of matters to be discussed or decided.

See Agency Handbook 7.7.8 (2018)

League of Arizona
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Consent Agenda Iltems

 Consent agendas are typically used as a time-saving
device when there are certain items on the agenda
which are unlikely to generate controversy and are
ministerial in nature (i.e. travel requests).

— Must still provide information sufficient to apprise the public
in attendance of the basic subject matter of the action. Karol/
v. Bd. Of Education Trustees, 122 Ariz. 95 (1979)

— Do not vote on matters designated only by number.

* Public bodies often take one vote to approve or
disapprove the consent agenda as a whole.

* Voting on Items in a Consent Agenda is
Legal Action!

League of Arizona
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Agenda Pitfalls @

 What if you fail to properly list an item the Council was
planning to discuss?

— Cannot discuss the item.
 What if a Council member begins speaking on a topic
not listed on the agenda?

— Instruct the member to cease discussion on the topic.

— Ensure all members know how to properly place an item on
the agenda.

 What happens if you take legal action on an item not
listed on the agenda?

— The item is null and void. League of Arizona

AR A\
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— Sanctions by the Attorney General



At the Meeting

* Determine quorum.
 Record members present, absent.
* Parliamentary Rules of Procedure.
* Agenda order/changes.

e After hours meetings: do not lock
entrance doors—accessibility required.

e Record motions and the maker.

League of Arizona
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Public Access
A.R.S. § 38-431.01(A)

The Council must provide the public with access to
all meetings.

The Council cannot obstruct or inhibit attendance by:

e Requiring the public to sign-in prior in order to attend (but ok to
require sign-in if person is speaking);

* Holding the meeting in a remote location;

* Holding the meeting in a room to small to accommodate the
reasonably anticipated number of observers;

* In a place to which the public does not have access (e.g. private
club); or

League of Arizona

* Holding the meeting at an unreasonable time. I~ A
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Calls to the Public
A.R.S. § 38-431.01(A),(H) %‘

“All persons so desiring shall be permitted to attend and
listen to the deliberations and proceedings.”

A public body may make an open call to the public.

* Sign-in sheets (optional) but persons addressing the body
should identify themselves—(include name and subject in
minutes).

* Subject to reasonable time, place and manner restrictions.

 The public may address issues within the jurisdiction of the
public body.

League of Arizona
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Calls to the Public
A.R.S. § 38-431.01(A),(H)

e Council members may NOT discuss or take action on
matters raised during the call if the matter is not specifically
identified on the agenda.

— Council members may respond to criticism (Caution!)
— Ask staff to review matter; or
— Ask that the matter be put on a future agenda.

* Best Practice: Include language on the agenda to explain in
advance the reason members of the public body cannot
respond to topics brought up during the call to the public.

League of Arizona
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Council Member Attending By Phone

)
* Allowed? Check governing documents. 'ﬁ'

* Generally, if there is a problem reaching a
guorum, participation by telephone is OK, but:

— The public must be able to hear the person on
the phone;

— The person on the phone must be able to hear
everyone at the meeting; and

— Participation on the phone must be noted on the
agenda and reflected in the minutes.

League of Arizona
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Meeting Pitfalls

* Passing notes.

 Whispering to, or texting, fellow CounC|I
members.

* Privately using modern technology.

e Quorum talking to individuals before the
meeting officially starts or after the meeting
officially ends.

League of Arizona
.’}%

ST
Cities ap Towns
WWW.AILEAGURODRG




Executive Sessions
A.R.S. §§ 38-431.02(l), 38-431.03

* Limited exception to public meeting.

— Must vote in open meeting for executive
session.

 Agenda must state specific provision of
law authorizing the session and specify
the item.

* Must include a general description of
matters to be considered.

— Listing only the statutory authorization is
insufficient.

League of Arizona
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Executive sessions - Who May Attend?
A.R.S. § 38-431(2)

* Members of the public body.

* Persons subject to a personnel discussion.

 Auditor general.

* Individuals whose presence is reasonably necessary in
order for the public body to carry out its executive

session responsibilities.

* Clerk to take minutes/run tape.

e Attorney to give legal advice.

 Tip: Put on the record why certain staff are
reasonably necessary.

League of Arizona
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e The vote to move into an executive session must be

Moving into Executive Session &
A.R.S. § 38-431.03(A) \

conducted in the public meeting (motion can be made
for e-session on a future date).

Make sure the room is cleared and only those authorized
to be present are in attendance; survey the room and
ensure that there are no belongings or recording devices
left behind by the pubilic.

Council members should put away all electronic devices.

Once in the executive session, remind all those in
attendance that all discussions are confidential.

League of Arizona
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Executive Session Purposes
A.R.S. § 38-431.03(A)

* There are seven statutory purposes for a
public body to meet in executive session.

e Courts have construed exceptions to the OML
very narrowly because of the policies that

favor open and public meetings.

See Ariz. Op. Atty. Gen. No. 196-012 (Ariz.A.G.) citing Fisher v.
Maricopa County Stadium District, 185 Ariz. 116, 912 P.2d
1345 (App. 1995)

League of Arizona
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Executive Session Purposes
A.R.S. § 38-431.03(A)(1)

1. Personnel Matters: Employment, assighment,
appointment, promotion, demotion, dismissal,
salaries, disciplining or resignation.

— Written notice to employee not less than 24 hours
before meeting (Confirm receipt of notice).

— Employee may require the meeting be held in

public.

— You may conduct a personnel evaluation in
executive session, but cannot use the session as an
opportunity to conduct lengthy information
gathering meetings that explore the operation of
public programs under the guise of
conducting a personnel evaluation.

League of Arizona
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Executive Session Purposes
A.R.S. § 38-431.03(A)(2)

2. Records exempt by law from public inspection.

— These are records made confidential by statute. (i.e.
criminal history record information; executive session
minutes).

— Look at rules or regulations that may limit disclosure of
certain information and federal law.

— Public officials and employees should review the
confidentiality provisions that affect their areas of
responsibility to avoid disclosure of confidential

information. @

League of Arizona
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Executive Session Purposes
A.R.S. § 38-431.03(A)(3),(4)

3. Discussion or consultation for legal advice
with the attorney of the public body.

4. Discussion or consultation with the attorneys
to consider and instruct regarding contract
negotiations, pending or contemplated
litigation, or settlement discussions to avoid
or resolve litigation.

League of Arizona
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Legal Advice in Executive Session
A.R.S. § 38-431.03(A)(3) e

 Must be lawyers for the public body. m ][
* Not lawyers for someone else.

e What is allowed:

* Advice regarding the legal ramifications of facts.

e Legal propriety, phrasing, drafting and validity of proposed
legislation, including meanings, legal scope, and possible
legal challenges.

e What is not allowed:

* Discussion regarding the merits of enacting the legislation
or what action to take based upon the attorney’s advice.

* Debate over what action to take (i.e., pros and cons, policy
implications).

League of Arizona

A A\
Cities ap Towns
WWW.AZLEAGURDRG



Executive Session Purposes
A.R.S. § 38-431.03(A)(5)

5. Discussions or consultations with employee
organizations for negotiating s$la ries, salary
schedules, or compensation.

— For example, a public body may discuss related budgetary
matters, program issues or other items in executive session
that are necessary to its evaluation of an employee, but it is not
appropriate to discuss a broad range of budgetary matters
under the guise of salary in a personnel evaluation. This is
public information. Ariz. Op. Atty. Gen. No. 196-012 (Ariz.A.G.)

Err on the side of caution - keep public discussions in the open
meeting.

League of Arizona
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Executive Session Purposes
A.R.S. § 38-431.03(A)(6),(7)

6. Discussion, consultation re: interstate,
international, or tribal negotiations.

7. Discussion or consultations to consider
and instruct on negotiations for
purchase, sale, or lease of real
property.

Actual “negotiation,” not a discussion or
recommendation. Ariz. Att’y Gen. Op. 180-159

League of Arizona
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Confidentiality of E-session
A.R.S. § 38-431.03(B)

Minutes and discussions must be held
confidential.

Except from members of the body and
certain other limited exceptions.

Best Practice Tip: Keep these minutes apart

from the public session minutes to avoid
accidental disclosure but remember where
you keep the confidential minutes!

League of Arizona
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Executive Session Pitfalls

Failure to keep executive session discussion
confidential.

Failure to advise persons about the
confidentiality requirement.

Best practices for preserving confidentiality:
— Do not fax backup materials to members.

— Members should not take confidential materials home
from the meeting.

— Let staff destroy extra copies.

League of Arizona
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Post-Meeting - Meeting Minutes
A.R.S. § 38-431.01(B) \

 Minutes can be in writing or via recording by a tape
recorder or video tape recorder.

 Must be available for public inspection within 3
working days after the meeting (mark as draft or
unapproved) — minutes should not be withheld from
the public pending approval.

— |If recorded, the public must be able to access the
recording.

— If written in shorthand, must be typed or written in
longhand.

League of Arizona
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Post-Meeting - Meeting Minutes
A.RS.§38-431.01(B) \*

* Minutes must contain:
— Date, time and place of the meeting;
— Members present/absent at the meeting;

— A general description of the matters discussed or
considered;

— An accurate description of legal actions (including the
names of those making statements; if an emergency exists,
the nature of the emergency; or if a prior act was ratified,
a copy of the disclosure statement required for
ratification);

League of Arizona
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Post-Meeting - Meeting Minutes

N\eef\“q

ARS. §38-431.01(8) |~

e Minutes must contain:

— The name of each person making statements or presenting
material to the public body and a reference to the legal action;

— If items were discussed at an emergency meeting, a full
description of the nature of the emergency.

— If a prior act was ratified, a copy of the disclosure
statement required for ratification.

— A record of how each member voted, including abstentions,
recusals or those otherwise not voting (best practice: roll call)

— A record of the names of members who propose each motion;

— Any speaker who presents material to the council.

League of Arizona
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Post-Meeting - Meeting Minutes
A.R.S. § 38-431.01(E)(2)

* Minutes must remain on website for 1 year. @

e Subject to public records law and record retention
requirements.

e Executive Session minutes must contain same
contents as regular minutes plus:

— An accurate description of all instructions given to
attorneys or designated representatives.

— If holding an emergency meeting, a statement of the
reasons for emergency consideration of any matters not
on the agenda;

League of Arizona
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What If There Is An
OML Violation?

League of Arizona
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Meeting Held in Violation of OML
A.R.S. § 38-431.05(A)

All legal action is null and void.

Cltles .Towns
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Ratification
A.R.S. § 38-431.05(B)

When a public body must retroactively validate a
prior act in order to preserve the earlier effective
date of the action.

* Public meeting within 30 days after discovery of the violation.

e Special Notice Requirements:

— Written description of the action to be ratified, a clear
statement proposing ratification, and where the public can
access the information;

— Public shall be able to access all deliberations, consultations,
and decisions by members relating to the action; and

— Posted at least 72 hours in advance of the public
meeting at which the ratification is taken.

League of Arizona
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Ratification
A.R.S. § 38-431.05(B)

Ratification validates a prior action in order to
make the legal action valid and enforceable.

Ratification does NOT eliminate liability of the
public body or others for sanctions under the
Open Meeting Law, such as civil penalties and
attorney's fees.

League of Arizona
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Complaints and Violations

* The AG handles inquiries, conduct
investigations and enforcement proceedings
relating to complaints of violations of the
Open Meeting Law.

e Complaints are assigned to the Government
Accountability & Special Litigation (GASL)
unit.

League of Arizona
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OML Online Complaint Form

Verizon LTE 3:38 PM
& azag.gov

Open Meeting Law
Complaint Form

Name: *

+ % @ ) i Verizon LTE 3:38 PM < %

& azag.gov

Please describe the conduct that you believe violated
the Open Meeting Law: *

(

Address: *

(

City: *

List the date(s) on which you believe the violation(s)
occurred: *

State: *

(

Zip Code: *

Phone Number: *

)

Example: 4801234567

Email Address:

Please identify all members of the public body whom
you believe violated the requirements of the Open
Meeting Law: *

(

Name of public entity that is the subject of this

complaint: *

(

Verizon LTE 3:38 PM % mm )
& azag.gov

Declaration: | declare under penalty of perjury, that the
facts and statements contained in this declaration,
including any attached statements, are true, correct, and
based upon my personal knowledge. | understand that
the information contained in this declaration can only be
altered by submitting a new declaration. By choosing to
submit this form electronically, | certify and agree that
by entering my name in the space below, | bind and
legally obligate myself to the same extent as | would by
signing my name on a printed paper version of this form.

*

—
J

Attachments:

Choose File ) no file selected Upload

Use this to upload any attachments that are related to your submission
Files must be less than 50 MB.
Allowed file types: gif jpg jpeg png pdf doc docx

P
=
=
o
o
Ed
3
o
S
=
@

Choose File ) no file selected Upload

Files must be less than 50 MB.
Allowed file types: gif jpg jpeg png pdf doc docx.

Attachments:

Choose File ) no file selected

Files must be less than 50 MB.
Allowed file types: gif jpg jpeg png pdf doc docx

Submit

https://lwww.azaq.gov/complaints/omlet

COMPLAINTS

League of Arizona
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https://www.azag.gov/complaints/omlet

Investigations: Attorney General or County
Attorney A.R.S. § 38-431.06(A),(B)

Upon a written, signed complaint the AG or
County Attorney may:

Issue written investigative demands.

Administer an oath or affirmation to any person
for testimony.

Examine under oath.

Examine by means of inspecting accounts, books,
computers, documents, minutes, papers,
recordings, records.

League of Arizona
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Failure to Comply with AG or

County Attorney
A.R.S. § 38-431.06(D)

e Possible filing of action in superior court
for an order to enforce the demand.

* Failure to comply could result in:

— Contempt of court. s

—Injunctive order against conduct.
— Any other relief the court deems proper.

Lg of Ariz
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Consequences of a Violation
A.R.S. § 38-431.07

Any person (or the Attorney General or county attorney)
affected by alleged violation may commence suit in superior
court to force compliance with OML by the public body as a
whole.

The Attorney General can bring an action against an individual
member of the public body who KNOWINGLY violates the OML.
— First Offense: The court may impose penalty as appropriate.
— Second Offense: a civil penalty up to $500.
— Third/Subsequent Offense: not to exceed $2,500
— A person can be removed from office if the court
determines the person knowingly violated OML.
Penalties also apply to a person who knowingly aids,
agrees to aid or attempts to aid in violating the OML.

League of Arizona
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Consequences of a Violation
A.R.S. § 38-431.07

* The council is prohibited from paying, or
reimbursing, the civil penalty for any member who is
found to knowingly violate the OML;

* Adds a safe harbor provision - specifies that if the
court finds that person who might otherwise be
liable for an open meeting violation objected on a
public record to the action of the public body, the
court may choose not to impose a civil penalty on
that person.

League of Arizona

A A\
Cities ap Towns
WWW.AZLEAGUE20ORG



Best Practices
 Understand your role in the process

— |f an OML issue arises during the meeting, who
addresses it? You or the attorney? Discuss
beforehand with the attorney.

e Stay up-to-date on the law

— Trainings (including requesting the League to
present OML training to your Council)

e Ask questions

— Fellow clerks, your attorney, ombudsman’s office,
League, etc.

League of Arizona
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RESOURCES

Who can | talk to when | have an OML
guestion? Where can | get more
information?

e Staff: clerk, attorney, etc.

Lg of Ariz
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Arizona Revised Statutes — www.azleg.gov

Title 38 Public Officers and Employees - Chapter 3 Conduct of
Office - Article 3.1 Public Meetings & Proceedings

e 38-431

 38-431.01
 38-431.02
 38-431.03
 38-431.04
 38-431.05

 38-431.06
 38-431.07

 38-431.08
 38-431.09

ARIZONA STATE
LEGISLATURE

Definitions g_;ﬁ;bers

Legislative Tracking

Meetings shall be open to the public o

Notice of meetings octing Commit |

Executive SESSionS Committee Agendas
rizona@apitol Television

Writ of mandamus

Meeting held in violation of article; business
transacted null and void; ratification

Investigations; written investigative demands

Violations; enforcement; removal from office; in
camera review

Exceptions; limitations

League of Arizona
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http://www.azleg.gov/

& Agency Handbook | Arizona Attorney General - Google Chrome
& C' | [ https://www.azag.gov/agency-handbook

Resources

5 Translate Select Language | ¥
Arizona Attorney General &l

- Mark Bmovich I

OFFICE COMPLAINTS OUTREACH CIVILRIGHTS CONSUMER CRIMINAL  MEDIA & RESOURCES

Agency Handbook
Arizona Revised Statute §41-192(A)(8)e requires the Attorney General to “compile, publish and e i W @ \
rizona Revise ute ; requires the Attomey Gener mpile, publish ar f u e} P w

distribute fo . . . persons and government entities on request, at least every ten years, the Arizona

Arizona
Agency
Handbook —
Ch. 7

agency handbook.” Due to the high blishing, the current version of the H. ok is posted

on the Atto

eneral's Web site to satisfy this statutory requirement. (Revised 2013)

HANDBOOK

EY GE
&°$ﬁ 2

PREFACE

gency Handbook. This publication is ir

nce to State off d to the lawyers who represent the State or

e its boards book do

appear

es not itself create legal rights or

cbligati instead it is a reference source that discusses laws otherwise created by statutes

regulations, and the state or federal constitutions

https://www.azag.gov/outreach/publications/agency-handbook League of Arizona
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Resources

? Arizona Ombudsman — Arizona State Legislature - Google Chrome

* C [} www.azoca.gov

Arizona Ombudsman
ITIZENS  AIDE

¢ Arizona State Legislature

Home  About Resources MakeaComplaint Open Meeting & Public Records Law  Child Safety (DCS)

We make government more responsive to the people of Arizona.

The role of the Ombudsman Office is to help people who are having a problem with an Arizona state agency, or who have a
public records or open meeting law dispute with a state or local agency. We are an independent, apolitical agency that works
directly for the State Legislature.

et We By (O Q Filing a Complaint?

Role

More
More >

More >

http://www.azoca.qgov/open-meeting-and-public-records-

Arizona
Ombudsman
Citizens’ Aide

League of Arizona

law/open-meetings/
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http://www.azoca.gov/open-meeting-and-public-records-law/open-meetings/

Resources

League of Arizona Cities and Towns

http://www.azleague.org/ ——

Christina Estes-Werther
602-258-5786
cwerther@azleague.org

League of Arizona
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% @AzCities

602-258-5786

1820 W. Washington Street
Phoenix, AZ 85007
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