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CITY OF BENSON 
CITY COUNCIL 


JUNE 1, 2016 – 6:00 P.M.  
SPECIAL MEETING              


 
A SPECIAL MEETING OF THE MAYOR AND CITY COUNCIL OF BENSON, ARIZONA  


WILL BE HELD ON JUNE 1, 2016 AT 6:00 P.M.,  
AT BENSON CITY HALL,  


120 W. 6TH STREET, BENSON, ARIZONA       
 
                                                                               _________________________________ 
                                                                                      Vicki L. Vivian, CMC, City Clerk 
 


A G E N D A 
 
The Council may discuss, direct, consider and take possible action as indicated below pertaining to the following: 
 
CALL TO ORDER:  The Call to Order will consist of the Mayor calling the Council to order.  The Mayor or his 
designee shall then lead those present in the Pledge of Allegiance before introducing the invocation speaker, who will 
offer the invocation. 
 
ROLL CALL:  The City Clerk shall call the roll of the members, and the names of those present shall be entered in 
the minutes. 
 
NEW BUSINESS: 
 


1. Discussion and possible action regarding Resolution 16-2016 of the Mayor and Council of the City of Benson, 
authorizing execution of a Development Agreement between the City of Benson and El Dorado Benson, L.L.C. 
for the project known as The Villages at Vigneto – William Stephens, City Manager  * 


 
ADJOURNMENT 
  
POSTED this 26th of May, 2016 
 
Material related to the City Council meeting is available for public review the day before and the day of the meeting, 
during office hours, at the City Clerk’s Office located at 120 W. 6th Street, Benson, Arizona, 520-586-2245 x 2011. 
 
All facilities are handicapped accessible.  If you have a special accessibility need, please contact Vicki L. Vivian, City 
Clerk, at (520) 586-2245 or TDD: (520) 586-3624, no later than eight (8) hours before the scheduled meeting time.   
 
Any invocation that may be offered before the start of regular Council business shall be the voluntary offering of a 
private citizen, for the benefit of the Council and the citizens present.  The views or beliefs expressed by the invocation 
speaker have not been previously reviewed or approved by the Council, and the Council does not endorse the religious 
beliefs or views of this, or any other speaker. 
 
Executive Sessions – Upon a vote of the majority of the City Council, the council may enter into Executive Sessions 
pursuant to Arizona Revised Statues §38-431.03 (A)(3) to obtain legal advice on matters listed on the Agenda. 
 


* Denotes an Exhibit in addition to the Council Communication 
 


** Call to the Public 
 
Arizona Revised Statutes §38-431.01(H) provides that “A public body may make an open call to the public during a 
public meeting, subject to reasonable time, place and manner restrictions to allow individuals to address the public 
body on any issue within the jurisdiction of the public body.  At the conclusion of an open call to the public, individual 
members of the public body may respond to criticism made by those who have addressed the public body, may ask 
staff to review a matter or may ask that a matter be put on a future agenda.  However, members of the public body 
shall not discuss or take legal action on matters raised during an open call to the public unless the matters are properly 
noticed for discussion and legal action.”  As such, a Call to the Public, if on the agenda, is provided as a courtesy. 
 
In order to speak during the Call to the Public, please complete the Call to the Public form requesting to do so. 
 


*** Consent Agenda 
 


The Consent Agenda will be the first item under New Business and shall list separately distinct items requiring action 
by the City Council that are generally routine items not requiring Council discussion.  A single motion will approve all 
items on the Consent Agenda, including any resolutions or ordinances, or claims/invoices that are of a routine nature.  
A Councilmember may remove any issue from the Consent Agenda, and that issue will be discussed and voted upon 
separately, immediately following the Consent Agenda under its proper regular category of New Business. 
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NOTICE TO PARENTS:  Parents and legal guardians have the right (with certain exceptions) to consent before the 
City of Benson makes a video or voice recording of a minor child. A.R.S. §1-602(A)(9). Regular and Special Meetings 
of the Mayor and Council for the City of Benson are recorded, and that recording is usually posted on the City’s 
website.  If you permit your child to participate in a Regular or Special Meeting of the Mayor and Council for the City 
of Benson, a recording will be made.  If your child is seated in the audience your child may be recorded, but you may 
request that your child be seated in a designated area to avoid recording.  Please submit your request to the City Clerk. 





		A G E N D A






                                                                                                                                                                                  
             


      
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


Discussion:  
 
The proposed agreement has been placed before Council for action.   
 
 
 
 
 


Staff Recommendation: 
 
Council pleasure 
 
 
 


To: Mayor and Council                                         Agenda Item # 1 
                                               
From: William D. Stephens, City Manager 
           
 
 


 


 
Subject: 
 
Discussion and possible action regarding Resolution 16-2016 of the Mayor and Council of the City of Benson, 
authorizing execution of a Development Agreement between the City of Benson and El Dorado Benson, L.L.C. 
for the project known as The Villages at Vigneto 
 


City of  Benson 
      City Council Communication  
 
Special Meeting                            June 1, 2016 
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RESOLUTION 16-2016 
 
A RESOLUTON OF THE MAYOR AND COUNCIL OF THE CITY OF 
BENSON, ARIZONA, AUTHORIZING EXECUTION OF A DEVELOPMENT 
AGREEMENT BETWEEN THE CITY OF BENSON AND EL DORADO 
BENSON, L.L.C. FOR THE PROJECT KNOWN AS THE VILLAGES AT 
VIGNETO   
 


WHEREAS, the City is authorized by A.R.S. § 9-500.05 to enter into 
development agreements relating to the development of property located within its 
incorporated boundaries;  


 
WHEREAS, in 1993 the City and a developer entered into a development 


agreement relating to property located along State Route 90 known as the Whetstone 
Ranch; 


 
WHEREAS, El Dorado Benson, LLC is the successor owner to approximately 


12,167 acres of the property subject to the 1993 development agreement; 
 
WHEREAS, the City and El Dorado Benson, LLC wish to terminate the 1993 


Development Agreement and its amendments as to all property owned by El Dorado 
Benson, LLC and replace it with terms more appropriate for the manner in which El 
Dorado Benson, LLC plans to develop its property;  


 
WHEREAS, a proposed substitute development agreement is attached hereto 


as Exhibit A (the Development Agreement) and incorporated into this Resolution by 
this reference; 


 
WHEREAS, the City desires to avail itself of all provisions of law applicable 


to this Development Agreement and desires to enter into it;  
 


WHEREAS, the Mayor and Council hereby find that the requirements of the 
Development Agreement are consistent with the City’s General Plan requirements 
related to the affected property; and 


 
WHEREAS, the Mayor and Council of the City of Benson have reviewed the 


terms and conditions of the Development Agreement and find that entering into it is 
in the best interests of the City and its residents and future residents. 


 
NOW THEREFORE, BE IT RESOLVED by the Mayor and Council of the 


City of Benson, Arizona, that the City enter into the Development Agreement 
(attached as Exhibit A) with El Dorado Benson, LLC for future development of the 
property the Development Agreement designates.  The Mayor is authorized to 
execute the Agreement. 
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BE IT FURTHER RESOLVED that the City’s officers and staff are 
authorized to take all steps necessary and proper to implement the Agreement and 
carry out its intents and purposes. 


 
PASSED AND ADOPTED by the Mayor and Council of the City of Benson, 


Arizona, this 1st day of June, 2016. 
 


 
       
 
            
      TONEY D. KING, SR., Mayor  
 
 
ATTEST: 
 
 
       
VICKI L. VIVIAN, CMC, City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
       
City Attorney 
MESCH CLARK AND ROTHSCHILD, P.C. 
By Paul A. Loucks 



































































































































































































































































































EXHIBIT E


Third Party Trust Agreement Form







EXHIBIT E


Third Party Trust Agreement form


FIRST AMERICAN TITLE


TRUST AGREEMENT


Trust No.
THIS AGREEMENT, made and entered into this day of


,  by and between FIRST AMERICAN TITLE INSURANCE COMPANY, a Nebraska
corporation, herein called "Trustee", and not personally, and the following "Beneficiary":


the beneficial interest to be vested as set forth above.


WITNESSETH


WHEREAS, there is being conveyed to Trustee, without payment of consideration by
Trustee, title to the real property, described in that certain Commitment for Title Insurance (or
Special Report), a copy of which is attached hereto, said property being subject to the matters
shown thereon; which is to be held in Trust by Trustee under the terms of this agreement; and


WHEREAS, Trustee has agreed to accept title to said property, and to hold same in Trust
for the uses and purposes and upon the terms, conditions and covenants herein.


WHEREAS, the Beneficiary and their respective successors in interest may hereinafter be
referred to jointly as "the Beneficiaries" and this Trust Agreement and the Trust hereby
established as "this Trust" or "Trust No ( ) of the First American Title Insurance Company.


NOW, THEREFORE, in consideration of the mutual covenants and agreements herein,
the parties agree:


SECTION I - PURPOSE OF TRUST


1. This Trust is for the purpose of providing a convenient means of holding legal
title to, conserving, selling and conveying the Trust property and the distribution of the proceeds
therefrom in due course to and for the benefit of the Beneficiary. Title to the Trust property shall
be held by the Trustee for the sole benefit of the Beneficiary; provided, however, that by
accepting title to property under the terms of this Trust the Trustee does not assume any personal
liability in connection with prior encumbrances of any nature and has no duty to procure the
discharge thereof.


2. Beneficiary may convey, deposit or cause to be conveyed to Trustee additional
property to be held by Trustee as a part of the Trust Estate upon approval and acceptance of any
such conveyance by Trustee. Such additional property shall be deemed to be part of the corpus
of this Trust and shall be subjected to all of the terms and provisions hereof.


SECTION II - TRUST ESTATE


The "Trust Estate" shall consist of legal title to the Trust property described in the
Commitment for Title Insurance (or Special Report), any additional property conveyed to
Trustee, all funds received by Trustee from the lease or sale of said property or any interest in
said property (including but not limited to funds received for the granting of licenses,
easements or rights, and all rents, in to or upon said property), and all contracts and
receivables for the sale of all or any portion of said property.
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SECTION III - INTEREST OF TRUSTEE AND BENEFICIARY


During the entire term of this Trust, legal title to the real property constituting the Trust
Estate shall be vested in the Trustee. The interest of Beneficiary in this Trust and in the Trust
Estate is personal property only, consisting of the right to enforce the due execution of this Trust,
and may be assigned as such. Beneficiary shall not have, at any time, any right, title or interest
in or to any of the property comprising the Trust Estate as such, but may only by written
direction, instruct Trustee as to the subdividing, selling, leasing and handling thereof. Trustee
shall have no personal responsibility or liability and assumes no obligation with respect to the
condition of the title of the Trust property in connection with any conveyance or encumbrance
thereof or any part hereof, which Trustee may make upon direction of Beneficiary, save and
except any liability or responsibility it may assume by reason of the issuance of title insurance
policies by it in its capacity as a title insurer.


Whenever it is provided that the Trustee shall do an act upon the request or instruction of
the Beneficiary, such request or instruction shall be in writing and in a form with content
satisfactory to Trustee in its sole discretion. All documents executed by Trustee shall be subject
to approval by Trustee and need not be executed by trustee as trustee except on the conditions
herein set forth. Trustee shall have no obligation to take any acts pertaining to the Trust Estate if
any monies are owing to Trustee from Beneficiary.


SECTION IV - ENVIRONMENTAL


Beneficiary has no knowledge of any violation of any environmental protection, pollution
or land use laws, rules, regulations, orders, or requirements, including solid waste, as defined by
the U.S. Environmental Protection Agency regulations at 40 C.F.R., Part 261, or the disposal or
existence in or on the property, of any hazardous substance as defined by the Comprehensive
Environmental Response Compensation and Liability Act of 1980, as amended, and the Arizona
Environmental Quality Act Title 49, Arizona Revised Statutes, by any other environmental law,
or by any regulations promulgated thereunder.


SECTION V - POSSESSION AND SUBDIVISION


In the event the Beneficiary exercises any rights or obligations under the terms and
conditions of this Trust to develop and sell the real property as un-subdivided land or
unimproved lots or parcels as defined in A.R.S. 32-2101, the Beneficiary shall fully comply with
the provisions of A.R.S. 32-2195.04 or 32-2185.01, and if applicable, also shall file for
exemption or qualification with all Federal Acts including, but not limited to the Interstate Land
Sales Full Disclosure Act of the Department of Housing and Urban Development, provided,
however. Trustee shall have no liability or responsibility to determine whether or not the
Beneficiary complies with said provisions or act.


SECTION VI - ACCOUNTING RECORDS


The accounting records of the Trustee shall at all reasonable times be open to the
inspection by Beneficiary, and the Beneficiary shall be entitled to monthly statements from
Trustee showing all receipts, disbursements and charges made in connection with the Trust,
provided that any such statement shall supplement, but not duplicate the contents of any
preceding statement. All monies coming into the hands of the Trustee hereunder shall be
accounted for and paid by the Trustee in the following order to-wit:
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A. To reimburse the Trustee for any funds advanced by it for the protection or
preservation of the Trust Estate, together with interest thereon at the highest legal rate
from the date of such advances until repayment by Beneficiary, or out of the Trust Estate;
provided, however, that Trustee shall have no obligation to make advances of its own
funds, but it may at its election do so, if in its opinion such advances are necessary to
preserve and protect the Trust Estate and the interest of the Beneficiary hereunder;


B. To the payment of the Trustee's compensation and expenses hereunder;


C. To the payment of any charges, expenses or other expenditures authorized by the
Beneficiary;


D. The balance remaining in Trustee's hands, after making the foregoing payments shall
be paid by the Trustee to the Beneficiary or Beneficiaries in accordance with each
Beneficiary's percentage interest.


No purchaser from the Trustee shall be required to see to the application of any funds paid by the
Trustee hereunder, and all properties of the Trust Estate sold and conveyed by the Trustee shall
be free of the Trust.


SECTION VII - TRUSTEE'S WARRANTY OF TITLE


Trustee shall not be obligated to warrant title to any property sold or conveyed by it
except as against the acts of the Trustee only. Trustee shall convey title pursuant to the
provisions of this Trust in the manner and form required by Section 33-404-B of the Arizona
Revised Statutes, as amended, specifically providing the full disclosure of the name and address
of Beneficiary.


SECTION VIII - TITLE INSURANCE OF TRUST PROPERTY


An applicable policy of title insurance of First American Title Insurance Company, in the
regular form then in use shall be issued in connection with each transaction involving trust
property, if the nature of the transaction creates an insurable interest, or unless such issuance is
specifically waived by Trustee.


SECTION IX - TRUSTEE'S RIGHTS AND LIABILITIES


A. The Trustee shall not be liable for any error of judgment in the execution of this Trust
so long as it acts in good faith. It is expressly understood and agreed by the Beneficiary that the
Trustee shall have no duties except those which are expressly set forth in this instrument, and
that the duties of Trustee hereunder are limited to holding legal title to the property conveyed
into the Trust, the conveyance of such title as directed by the Beneficiary, and the accounting of
the proceeds of sales made on the direction of the Beneficiary.


B. It is specifically understood and agreed that the Trustee shall not be required to pay or
attend to the payment of any claim, lien or encumbrance including but not limited to tax liens or
special assessments against the Trust property. The Beneficiary shall notify the County Assessor
to direct all tax notices and bills applicable to the Trust Property c/o the Beneficiary at the
Beneficiary's address. The Trustee is not to receive any tax notices and bills or assessments as to
the Trust Property. Beneficiary may, at Beneficiary's sole cost and expense, procure independent
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of the Trust a tax service contract or other similar service to keep the Beneficiary apprised of the
status of the real property taxes and assessments.


C. It is specifically understood and agreed by the Beneficiary that the Trustee shall have
no responsibility or liability to comply with Arizona Revised Statute Section 45-632(0) relating
to any filing requirements pertaining to Arizona Groundwater Rights and/or Usage thereof, if
applicable.


D. Trustee shall not be required, in dealing with the Trust property or in otherwise acting
hereunder to:


(1) Enter into any contract or other obligation in its proprietary corporate capacity,
nor to (2) make itself individually liable to pay or incur the payment of any
damages, attorneys' fees, fines, penalties, forfeitures, costs, charges or other sums
of money whatsoever. Trustee shall have no individual liability or obligation
whatsoever arising from its ownership, as Trustee hereunder, of the legal title to
the Trust property, or with respect to any act done or contract entered into or
indebtedness incurred in relation to the Trust property or in otherwise acting
hereunder. Trustee reserves the right to incorporate the above limitations of its
liability in any instrument or document executed in connection with this Trust.
Should Trustee pay or incur any liability to pay any money on account of the
Trust or incur any liability to pay any money on account of any litigation as a
result of holding title to the Trust property or otherwise in cormection with this
Trust, whether because of breach of contract, injury to person or property, fines or
penalties under any law or otherwise. Beneficiary shall pay on demand to Trustee,
with interest thereon at the highest legal rate until paid, all such payments made
by Trustee whatsoever, and shall hold Trustee harmless of and from any and all
liabilities incurred by it for any reason whatsoever in connection with this Trust.
Trustee shall have a lien on Trust property to secure performance of the
obligations of the Beneficiary to Trustee under this Trust, which lien shall be
senior to the interest of the Beneficiary. Trustee shall not be required to advance
or pay any money or to appear in, prosecute, or defend any legal proceedings on
account of or involving this Trust or any property or interest hereunder or
involving any transaction relating to the Trust. In the event Trustee is instructed
or requested to do any act (or refrain from doing any act) performance of which
(or nonperformance of which), in Trustee's sole opinion, would subject Trustee to
unreasonable risk of liability, expense or litigation. Trustee shall have no
obligation to perform such act (or refrain from performing such act) except upon
being furnished instructions and/or indemnity adequate, in Trustee's sole, absolute
and uncontrolled discretion, to protect Trustee against such risk of liability,
expense of litigation, or except in accordance with an adjudication by a court of
competent jurisdiction (and the determination of all appeals and expiration of all
applicable appeal periods) in any appropriate legal or equitable proceeding
including, without limiting the generality of the foregoing, an action for an
accounting or to secure approval of an accounting, a suit for a declaratory
judgment, an interpleader action, or a suit for instructions to Trustee. In any such
action, the Trustee shall be entitled to a judgment against the Beneficiary for any
expense or costs, including reasonable attorneys' fees incurred in such action, to
the extent that the court may determine.
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E. Trustee shall have no liahility to any Beneficiary or his successors or assigns on
account of electing to act in accordance with any provision hereof, as reasonably construed hy
Trustee, regardless of whether or not such provision may subsequently be reformed or declared
invalid or unenforceable or otherwise construed in any litigation or proceeding.


SECTION X - INSURANCE


If the Beneficiary includes the property held hereunder in a Comprehensive General
Liahility Insurance Policy carried hy Beneficiary, Beneficiary shall, during the term of this Trust
Agreement, continue to maintain at its expense, insurance showing the Trustee as an additional
insured thereunder. A copy of said policy or certificate reflecting said coverage shall he
delivered to the Trustee only when requested hy Trustee.


SECTION XI - TRUSTEE'S SECURITY FOR PAYMENT OF FEES


As compensation for its services under this Trust, the Trustee shall be entitled to receive
its usual and customary Trust fees and charges in eonformity with the fee schedule of the Trustee
then in effect and as may he amended from time to time, without notice. Trustee shall he entitled
to receive and retain such compensation from any monies coming into its hands under the Trust
or, if it does not have sufficient money in its hands from under the Trust, then the same shall he
paid hy the Beneficiary.
NOTE: A reasonable charge will he made for extraordinary services rendered.


SECTION XII - DEFINITION OF TRUSTEE


"Trustee" means First American Title Insurance Company, a Nebraska corporation, only
in its capacity as Trustee of this Trust and not in its proprietary corporate capacity nor as Trustee
of any other Trust.


SECTION XIII - AMENDMENTS


This Trust Agreement may be amended only hy a written amendment hereto delivered to Trustee
and accepted in writing hy Trustee, and no purported amendment hereto not complying herewith
shall he effective for any purpose as regards the obligation of Trustee. No assignment or
transfer, either absolute or as security, of any interest of any Beneficiary shall he effective (nor
shall it confer upon the purported assignee or transferee any rights against Trustee or any other
party, or create any interest in this Trust or in the Trust Estate), except an assignment or transfer
accomplished by a proper amendment hereto. Trustee shall he entitled to treat any written
instrument purporting to constitute an assignment or transfer of any interest of any Beneficiary as
such a proper amendment. Amendments to this Trust Agreement not affecting any provision
hereof except the identity of the persons having rights with respect to beneficial interest
hereunder shall not require the concurrence of parties (other than Trustee), whose rights and
obligations are not thereby affected. Trustee shall accept any such amendment presented to it
with proof satisfactory to Trustee of its genuineness, unless it shall purport to create obligations
or risk of liahility on Trustee which Trustee is not willing to assume; and upon such endorsement
the amendment shall become a part of the Trust Agreement for all purposes to the same effect as
though set forth in full herein.
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SECTION XIV - ADVERTISING


No advertising shall indicate the Trustee is the author thereof, and the Trustee shall not be
liable for any statement or representation made therein.


SECTION XV - NOTICE


In the event two or more Beneficiaries hold the beneficial interest, one Beneficiary shall
be designated, ̂  separate instructions to receive all notices and billings.


SECTION XVI - ASSIGNMENTS


The Beneficiary may assign their beneficial interest upon written notification to and
acceptance by the Trustee along with the payment to the Trustee of all assignment fees and
other fees due the Trustee from the interest being assigned. No such assignment shall relieve
the Assignor of the obligation created in this Trust Agreement.


SECTION XVII - TRUSTEE'S RESIGNATION


The trustee may resign upon 30 days written notice to Beneficiary. Within 10 days after
receipt of such notice from the Trustee, Beneficiary shall appoint a Successor Trustee. If the
Beneficiary has not appointed such Successor Trustee within said 10 days the Trustee may
commence an action in a court of competent jurisdiction for the appointment of a Suceessor
Trustee or, at Trustee's option, Trustee may deliver the Trust Estate to Beneficiary when its
resignation becomes effective as hereinbefore provided. The Beneficiary may cause the Trust
Estate to be transferred to a Successor Trustee upon 30 days written notice to the Trustee. Upon
the receipt of proper notification from the Beneficiary, the Trustee shall prepare the necessary
instruments and within a reasonable time shall transfer all Trust Assets to a Successor Trustee.


SECTION XVIII - TERMINATION OF TRUST


This Trust shall terminate upon conveyance of all of the property by Trustee in
accordance with the provisions hereof, and the distribution of all of the funds in the hands of the
Trustee to the person or persons entitled thereto in accordanee with the terms hereof. But in no
event shall this Trust continue for more than 21 years past the date hereof, unless requested by
Beneficiary and consented to by Trustee.


SECTION XIX - PROVISIONS BINDING SUCCESSORS


The provisions of this instrument and the terms and conditions hereof and of this Trust
shall be binding upon and inure to the benefit of the executors, administrators, legatees, devisees,
heirs, successors and assigns of the parties hereto.


BENEFICIARY


TAX ID/SS#
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ADDRESS


Phone #:


Fax #:


Email:


Executed by Trustee this day of _


FIRST AMERICAN TITLE INSURANCE COMPANY,


a Nebraska Corporation, as Trustee under Trust No. >, and
not personally


BY:


Authorized Signature
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EXHIBIT F


Expedited Review































EXHIBIT G


Assignment of 3000 Acre Feet Water Allocation











































EXHIBIT H


Assignment of 266 Acre Feet Water Allocation



















EXHIBIT I


Dispute Resolution Proeedure/Remedies







EXHIBIT I


Dispute Resolution Proeedure/Remedies


A. The dispute resolution process ("Process") and remedies set forth herein shall not apply
to an action hy the City to condemn or acquire hy inverse condemnation all or any portion of the
Property, and in the event of any such action by the City, Developer shall have all rights and
remedies available to it at law or in equity.


B. If an event of default is not cured within the Cure Period, the non-defaulting party may
institute the Process by providing written notice initiating the Process ("Initiation Notice") to the
defaulting party.


C. Any dispute arising out of the following sections of the Development Agreement shall be
resolved hy a panel consisting of three arbitrators:


§§4-4.6, 5, and 6.


Within fifteen (15) days after delivery of the Initiation Notice, each party shall appoint one
person to serve on the arbitration panel (for such disputes, the "Panel"). Within twenty-five (25)
days after delivery of the Initiation Notice, the persons appointed to serve on the Panel shall
themselves appoint one person to serve as the third member of the Panel. The third person
selected shall serve as the Chairman of the Panel.


D. Any dispute arising out of any section of the Development Agreement other than those
enumerated in ̂  C, above, shall be resolved by a single arbitrator (for such disputes, the "Panel").
Unless the parties agree within thirty (30) days of the demand for arbitration, either party may
apply to the presiding Judge of the Cochise County Superior Court for appointment of an
Arbitrator experienced in subdivision development; the Arbitrator need not he an attorney. A
duly-appointed single Arbitrator shall have all of the authority of the "Chairman" of the Panel
identified herein.


E. The parties agree that the remedies available for award hy the Panel shall be limited to
specific performance, declaratory relief, and injunctive relief.


F. The parties have structured this Process with the goal of providing for the prompt and
efficient resolution of all disputes falling within the purview of this Process. To that end, either
party may petition the Panel with cause for an expedited hearing. In any event, the hearing of
any dispute not expedited will commence as soon as practicable, but in no event later than forty-
five (45) days after the Panel is seated. This deadline can he extended only with the consent of
both parties to the dispute, or by decision of the Panel upon a showing of emergency
circumstances.


G. The Chairman will conduct the hearing pursuant to the Center For Public Resources'
Rules for Non-Administered Arbitration of Business Disputes then in effect. The Chairman shall
determine the nature and scope of discovery, if any, and the manner of presentation of relevant


I-l







evidence consistent with the deadlines provided herein, and the parties' objective that disputes be
resolved in a prompt and efficient manner. No discovery may be had of privileged materials or
information. The Chairman upon proper application shall issue such orders as may be necessary
and permissible under law to protect confidential, proprietary or sensitive materials or
information from public disclosure or other misuse. Any party may make application to the
Cochise County Superior Court to have a protective order entered as may be appropriate to
confirm such orders of the Chairman.


H. In order to effectuate the parties' goals, the hearing, once commenced, will proceed from
business day to business day until concluded, absent a showing of emergency circumstances.
Except as otherwise provided herein, the Process shall be governed by the Uniform Arbitration
Act as enacted in Arizona at A.R.S. § 12-3001 et seq.


I. The Panel shall, within fifteen (15) days from the conclusion of any hearing, issue its
decision. The decision shall be rendered in accordance with the Agreement and the laws of the
State of Arizona.


J. All fees and costs associated with any Process before the Panel, including without
limitation the fees of the Panel, other fees, and the prevailing party's attorneys' fees, expert
witness fees and costs, will be paid by the non-prevailing party. The determination of prevailing
and non-prevailing parties, and the appropriate allocation of fees and costs, will be included in
the decision by the Panel.
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