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CITY OF BENSON
CITY COUNCIL
OCTOBER 7-7:00 P.M.
SPECIAL MEETING

A SPECIAL MEETING OF THE MAYOR AND CITY COUNCIL OF BENSON, ARIZONA
WILL BE HELD ON OCTOBER 7, 2013 AT 7:00 P.M.,
AT BENSON CITY HALL,
120 W. 6TH STREET, BENSON, ARIZONA

Vicki L. Vivian, CMC, City Clerk
AGENDA
The Council may discuss, consider and take possible action pertaining to the following:
CALL TO ORDER: The Call to Order will consist of the Mayor calling the Council to order. The Mayor or his

designee shall then lead those present in the pledge of allegiance before introducing the invocation speaker, who will
offer the invocation.

ROLL CALL: The City Clerk shall call the roll of the members, and the names of those present shall be entered in
the minutes.

CALL TO THE PUBLIC: Communications and comments from the citizens regarding the City of Benson or other
matters properly addressed to the City Council shall be heard by the Council. Such remarks shall be addressed to the
Council as a whole and shall be limited to five (5) minutes unless additional time is granted by the Council. **

NEW BUSINESS:

EXECUTIVE SESSION: As per A.R.S. §38-431.03 (A)(1), (3) & (4), Discussion or consideration of employment,
assignment, appointment, promotion, salaries, or resignation of a public officer, appointee or employee of the City.
The Council will discuss and consider the appointment and employment contract of the Interim City Manager and the
City Manager, and may receive legal advice and give instructions to the City Attorney

1. Discussion and possible action in approving an employment contract with Donald Howard for the position of City
Manager — Jim Cox, Interim City Manager *

2. Discussion and possible action regarding filling the City Manager position — Jim Cox, Interim City Manager
3. Discussion and possible action regarding filling the City Attorney position — Jim Cox, Interim City Manager

ADJOURNMENT

POSTED this 4th day of October, 2013

Material related to the City Council meeting is available for public review the day before and the day of the meeting,
during office hours, at the City Clerk’s Office located at 120 W. 6th Street, Benson, Arizona, 520-586-2245 x 2011.

All facilities are handicapped accessible. If you have a special accessibility need, please contact Vicki L. Vivian, City
Clerk, at (520) 586-2245 or TDD: (520) 586-3624, no later than eight (8) hours before the scheduled meeting time.

Any invocation that may be offered before the start of regular Council business shall be the voluntary offering of a
private citizen, for the benefit of the Council and the citizens present. The views or beliefs expressed by the invocation
speaker have not been previously reviewed or approved by the Council, and the Council does not endorse the religious
beliefs or views of this, or any other speaker.

Executive Session — Upon a vote of the majority of the City Council, the Council may enter into Executive Session
pursuant to Arizona Revised Statutes §38-431.03 (A)(3) (legal advice) to obtain legal advice on matters listed on the
Agenda.
* Denotes an Exhibit in addition to the Council Communication
** Call to the Public
Arizona Revised Statutes §38-431.01(H) provides that “A public body may make an open call to the public during a

public meeting, subject to reasonable time, place and manner restrictions to allow individuals to address the public
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body on any issue within the jurisdiction of the public body. At the conclusion of an open call to the public, individual
members of the public body may respond to criticism made by those who have addressed the public body, may ask
staff to review a matter or may ask that a matter be put on a future agenda. However, members of the public body
shall not discuss or take legal action on matters raised during an open call to the public unless the matters are properly
noticed for discussion and legal action.” As such, Call to the Public agenda items are provided as a courtesy to allow
citizens an opportunity to voice any concerns or opinions they may have regarding the City of Benson or other matters
properly addressed to the City Council. However, in accordance with Arizona law, citizens need to understand that the
City Council is not permitted to enter into a direct discussion with the citizens speaking on any issues of concern
during the Call to the Public and no legal action can be taken, unless the matter is properly noticed on the agenda.

In order to speak during the Call to the Public, please complete the Call to the Public form requesting to do so.

*** Consent Agenda
The Consent Agenda will be the first item under New Business and shall list separately distinct items requiring action
by the City Council that are generally routine items not requiring Council discussion. A single motion will approve all
items on the Consent Agenda, including any resolutions or ordinances, or claims/invoices that are of a routine nature.

A Councilmember may remove any issue from the Consent Agenda, and that issue will be discussed and voted upon
separately, immediately following the Consent Agenda under its proper regular category of New Business.
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Special Meeting October 7, 2013

To: Mayor and Council Agenda ltem # 1

From: Jim Cox, Interim City Manager

Subject:

Discussion and possible action in approving an employment contract with Donald Howard for the position of
City Manager

Discussion:

Attached is a draft Employment Agreement between the City and Mr. Donald Howard for the position of City
Manager. The items left blank are the start date for the position and the number of months of severance pay.

Mr. Howard will be available by telephone in the event Council would like to speak with him.

Staff Recommendation:

Council pleasure






CITY OF BENSON

EMPLOYMENT AGREEMENT

CITY MANAGER

Donald J. Howard

September 30, 2013





Employment Agreement

This Agreement, made and entered into this 30th day of September, 2013, by and between
the City of Benson, Arizona, an Arizona body politic, (hereinafter referred to as “City”) and
DONALD J. HOWARD, (hereinafter referred to as “Manager”) acting in his individual capacity,
both of whom agree as follows:

Section 1: Appointment and Duties

The Mayor and Council of the City of Benson hereby appoint Donald J. Howard as the City
Manager of the City of Benson, for a term commencing on . The
Manager shall serve as the administrative head of the government of this City with all of the
authority, duties and responsibilities that are specified in the Arizona Revised Statutes and in the
ordinances, resolutions and other actions of this City, as these may be amended from time to time.

The Manager hereby agrees to accept this appointment and to perform these duties and
responsibilities faithfully and to the best of his ability, in a manner that is consistent with the
requirements of the laws of this City and this State.

Section 2: Term and Termination

The Manager shall serve for an indefinite term, at the pleasure of the Mayor and Council,
commencing on

Pursuant to the provisions of the City Code, the Manager shall be subject to removal by
majority vote of the Mayor and Council, with or without cause; provided that no dismissal for cause
shall be made by council without first providing Manager prior notice of the grounds for dismissal
for cause and an opportunity to be heard, which may be pursuant to an executive session in
accordance with state law. Conviction of a felony or any offense related to the official duties of the
Manager shall conclusively be deemed cause for dismissal.

Section 3: Compensation

The City shall pay Manager for his services the sum of $85,000 per year, to be paid in
installments at the same time and same manner as other employees of the City are paid, subject to
the same tax and retirement regulations applicable to other City employees.

This salary may be subject to subsequent adjustments, based upon increases in the cost of

living or satisfactory performance evaluations, in such amounts as the City may determine to be
appropriate in the future.
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Section 4: Health, Disability and State Retirement Insurance Benefits

The Manager shall also receive the same health, life, disability, vision and dental insurance
benefits that are made available to other unclassified employees of the City. The Manager shall
also be a participant in the Arizona State Retirement System, as a City employee. In addition, the
Manager shall be entitled to receive all other fringe benefits that are available to other unclassified
City employees, on the same basis as those employees.

Section 5: Holidays, Vacation and Sick Leave

The Manager shall be entitled to the same paid time off for City holidays as other
unclassified employees of the City and will start employment with a balance of ten vacation days
and five sick days.

It is recognized that the Manager is an executive employee of the City and exempt from the
hourly wage requirements of federal law. No entitlement for overtime wages shall accrue. It is
further recognized that the Manager must devote a certain amount of time outside of normal office
hours to business of the City and to that end the Manager will be allowed to take compensatory
time off as he shall deem appropriate during said normal business hours.

The Manager shall accrue paid vacation and sick leave in the same manner as other
employees of the City of Benson.

Section 6: Moving Expenses

Upon establishing residency pursuant to Section 11 of this Agreement, the Manager shall
be entitled to reimbursement for actual costs, up to a maximum of $4,000, for moving his
household furnishings and belongings from his current residence to his new residence in Benson,
Arizona.

Section 7: Vehicle and Equipment

The City shall provide the Manager with a suitable vehicle to be used in connection with City
business. The City shall provide the maintenance and fuel necessary for this vehicle. In addition,
the Manager shall be entitled to per diem at the established City rate and subject to normal City
regulations for travel outside of the City on City business.

The City shall provide the Manager with a “smart” cell phone and appropriate electronic data
devices for the use and convenience of the Manager to conduct City business. Should any
discrete additional costs accrue to the City resulting from the Manager’s use of said electronic
communications devices arising from personal use, then the Manager shall reimburse the City for
such additional costs.

Section 8: Resignation

The Manager shall provide the City not less than sixty (60) days written notice of his intent
to resign from this position.
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Section 9: Termination and Severance Pay

If the Manager is removed for cause pursuant to Section 2 of this Agreement, then he shall
be entitled to be paid for all salary that has accrued to him upon the date of removal, together with
the value of all accrued vacation time, to be paid at his then current hourly rate of compensation.

If the Manager is terminated at the discretion of a majority of the Mayor and Council, or
forced to resign in lieu thereof, then the Manager shall be entitled to his accrued salary, all accrued
vacation time off. In addition, the Manager will be paid his salary that would have been earned in
the next succeeding months. This severance payment shall be paid in a lump
sum unless the parties agree otherwise.

Section 10: Outside Employment

The primary obligation of the Manager shall be to the City and to the successful
performance of this Agreement. The Manager shall not assume any additional employment that
would be inconsistent with or interfere with the performance of this Agreement. That Manager
shall be allowed to assume occasional teaching, writing, speaking, consulting and similar work on
his own time, provided that this does not conflict with the performance of this Agreement. The
Manager shall obtain specific approval from the Mayor and Council prior to accepting any
additional employment responsibility, other than the occasional, part-time tasks listed above.

Section 11: Residency

The Manager shall be required to establish residency within the City of Benson within fifty
(50) days of the beginning term of this Agreement, unless the Mayor and Council approve any
extension or amendment to this requirement by amending the City Code.

Section 12: Office Hours and Attendance at Meetings

In general, and subject to the Manager’s entitlement to paid time off of Section 5 of this
Agreement, the Manager shall be required to maintain normal and customary office hours at City
Hall from 8:00 a.m. until 5:00 p.m. with one (1) hour provided for lunch, taking exception for
absences during which City Manager is conducting business outside of City Hall.

As a further requirement of Manager's duties, the Manager shall be required to attend City
Council Meetings, Work Sessions and other functions requiring representation on behalf of the City
of Benson beyond the business day subject to approved absences by the Mayor.

Section 13: Indemnification

Beyond that required under Federal, State or Local Law, City shall defend, save and hold
harmless and indemnify Manager against any tort, professional liability claim or demand or other
legal action, whether groundless or otherwise, arising out of an alleged act or omission occurring in
the performance of Manager’s duties as City Manager or resulting from the exercise of judgment or
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discretion in connection with the performance of program duties or responsibilities, unless the act
or omission involved willful or wanton conduct. The City shall indemnify Manager against any and
all losses, damages, judgments, interest, settlements, fines, court costs and other reasonable
costs and expenses of legal proceedings including attorneys fees, and any other liabilities incurred
by, imposed upon, or suffered by such Manager in connection with or resulting from any claim,
action, suit, or proceeding, actual or threatened, arising out of or in connection with the
performance of his duties. Any settlement of any claim must be made with prior approval of the
City in order for indemnification, as provided in this Section, to be available.

Section 14: Dues and Subscriptions

The City shall budget and pay for the Manager's membership and participation in the
Arizona City Managers Association and the International City Managers Association, as necessary
for the Manager to obtain the educational and information benefits offered by these organizations,
for the overall good of the City; provided, however, that attendance at overnight or out-of-state
seminars shall be subject to approval by the mayor. The City may provide funds for the
participation in additional organizations, depending upon the availability of funds.

Section 15: Performance Evaluations

The City and Manager agree that periodically they shall meet to discuss and evaluate their
mutual working relationship, rapport, goals and objectives. The Manager’'s performance shall be
evaluated not less than every six (6) months for the first year of this Agreement. Thereatfter they
shall meet as often as the Mayor and Council deem to be necessary, but not less than annually.
Following any such evaluation, the parties may also discuss the terms and conditions of this
Agreement and any amendments that they may deem to be appropriate.

Section 16: Notices

A. Notice pursuant to this Agreement shall be given by depositing the same in the custody
of the United States Postal Service, postage prepaid, to the addresses listed on the signature page
for the City and Manager.

B. Alternatively, notice required pursuant to this Agreement may be personally served in the
same manner as is applicable to civil judicial practice. Notice shall be deemed given as of the date
of personal service or as the date of deposit of such written notice in the course of transmission in
the United States Postal Service.

Section 17: General Provisions

A. Integration. This Agreement sets forth and establishes the entire understanding
between the City and the Manager relating to the employment of the Manager by the City. Any
prior discussions or representations by or between the parties are merged into and rendered null
and void by this Agreement. The parties by mutual written agreement may amend any provision of
this Agreement during the life of the Agreement. Such amendments shall be incorporated and
made a part of this Agreement.
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B. Binding Effect. This Agreement shall be binding on the City and the Manager as well as
their heirs, assigns, executors, personal representatives and successors in interest. No right or
interest in this Agreement shall be assigned by the Manager without prior written permission of the
City, and no delegation of any duty of the Manager shall be made without prior written permission
of the City.

C. Effective Date. This Agreement shall become effective upon adoption and execution by
both parties.

D. Severability. The invalidity or partial invalidity of any portion of this Agreement will not
affect the validity of any other provision. In the event that any provision of this Agreement is held
to be invalid, the remaining provisions shall be deemed to be in full force and effect as if they have
been executed by both parties subsequent to the expungement or judicial modification of the
invalid provision.

E. Conflict of Interest. The provisions of A.R.S. § 38-511 are adopted as if fully set forth
herein.

F. Interpretation and Venue. This Agreement shall be governed by the laws of the State of
Arizona and shall be deemed to have been drafted by both parties. Suits pertaining to this
Agreement may be brought only in the courts in the State of Arizona and venue for any such action
shall be in the Cochise County Superior Court.

Dated this day of , 2013.

MANAGER

Donald J. Howard
Address for notification purposes:

DONALD J. HOWARD

(subject to future administrative updates)
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CITY

TONEY D. KING, Sr., Mayor

ATTEST:

VICKI L. VIVIAN, CMC, City Clerk

APPROVED AS TO FORM:

MICHAEL J. MASSEE, City Attorney

Address for notification purposes:
CITY OF BENSON

120 W. 6th Street
Benson, Arizona 85602
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Special Meeting October 7, 2013

To: Mayor and Council Agenda Item # 2

From: Jim Cox, Interim City Manager

Subject:

Discussion and possible action regarding filling the City Manager position

Discussion:

This agenda item is to allow Council to address filling the City Manager position.

Staff Recommendation:

Council pleasure
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Special Meeting October 7, 2013

To: Mayor and Council Agenda Item # 3

From: Jim Cox, Interim City Manager

Subject:

Discussion and possible action regarding filling the City Attorney position

Discussion:
This item is placed on the Agenda at the request of Mayor King and Councilmember Brooks.

Council has been provided with the RFP responses from six qualified law firms (Dickinson Wright/Mariscal
Weeks withdrew) for the position of City Attorney.

Mr. Bill Sims of Sims & Murray is tentatively scheduled to address Council at a 6:00 p.m. worksession on
October 14 prior to the regular Council Meeting.

Staff created a list of all attorneys within a radius of 100 miles of Benson and determined that it would be a
waste of resources to contact all 1,124 firms, so the 15 firms with municipal experience were solicited to see if
there was any interest. As of this writing | am not aware of any responses.

Staff Recommendation:

Council pleasure






